United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


JOINT APPENDIX 


In the 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 20,770 


ANTI-DEFAMATION LEAGUE OF B’NAI B’RITH, 
PACIFIC SOUTHWEST REGIONAL OFFICE, 
Appellant, 


v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


TRANS AMERICA BROADCASTING CORPORATION, 
Intervznor. 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


United States Court of Appeals 


for the District of S-tur+ > Cirexit 


FILES oct 6 4967 


Washington, D. C. - THIEL PRESS - 202 - 383-0825 


(i) 


TABLE OF CONTENTS 


INDEX TO CERTIFIED RECORD 
BEFORE COMMISSION 


APPLICATION FOR RENEWAL OF 
BROADCAST LICENSE [IN PART] 


COMPLAINT [EXCLUDING EXHIBITS] 
REPLY TO COMPLAINT (EXCLUDING EXHIBITS] 
MEMORANDUM OPINION 


LETTER FROM COMMISSION TO TRANS 
AMERICA BROADCASTING CORPORATION 


CONCURRING OPINION OF COMMISSIONER 
LOEVINGER 


NOTICE OF INTENTION TO INTERVENE 
AND STATEMENT OF INTEREST 


PREHEARING STIPULATION 
PREHEARING ORDER 


INDEX TO CERTIFIED RECORD 
BEFORE COMMISSION 


Application for Renewal of Broadcast Station 
License of Trans-America Broadcasting Corp. 
(Hereinafter KTYM), File No. BR 3611, 
Received September 2, 1965 


Renewal Engineering Data for Auxiliary AM, 
Received September 2, 1965 


Fee Transaction Notice sent September 10, 1965 


Fee Transmitted for Station KTYM, Received 
September 9, 1965 


Complaint of Anti-Defamation League, 
Received October 27, 1965 


Reply to Commission Letter of November 5, 1965 
Re Anti-Defamation League Complaint From KTYM 
Received December 3, 1965 


Letter of January 5, 1966, From Arnold Forster, 
and Attachments 


Reply of Anti-Defamation League to the Answer 
of KTYM Re Anti-Defamation League Complaint, 
Received January 7, 1966 


Additional Response of Anti-Defamation League 
to KYTM, Received January 12, 1966 


Response of KTYM to Response to the Anti- 
Defamation League of January 5, 1966, Received 
February 7, 1966 


Exhibit E, Part I, Excerpts From Richard Cotten’s 
“Conservative Viewpoints” and Richard Cotten’s 
“Newsletter” 


Letter of March 11, 1966, From Arnold Forster, 
and Attachments 


Letter From: Human Rights Commission of San 
Francisco Enclosing a Copy of Their Reply to Mr. 
Robert H. Furry of Station KFAX, San Francisco 
and Related Material Concerming the Richard Cotten 
Program, Received May 3, 1966 


166-254 


255-318 


542-560 


319-349 


Letter of Acknowledgment to Human Rights Com- 
Commission of San Francisco From the FCC, 
Received May 4, 1966 


Commission’s Memorandum Opinion in the Matter 
of Complaint of Anti-Defamation League of B’nai 
B'rith Against Station KTYM, Inglewood, California 
Released June 17, 1966 


Letter From Commission granting Application 
Renewal of License for Station KTYM Mailed 
June 17, 1966 


Certificate of Renewal of License for KTYM 
(Main Transmitter) Mailed July 8, 1966 


Certificate of Renewal of License for KTYM 
Auxiliary Transmitter Sent July 8, 1966 


Petition for Reconsideration Filed on Behalf 
of the Anti-Defamation League of B’nai B’rith, 
Received July 15, 1966 


Answer of Tel-America Corp. to the Petition 

of the Anti-Defamation League to Designate 
Application of Transfer of KAIL-TV for Hearing, 
Received October 25, 1966 


Statement of the Owner of Tel-America Corp., 

of Trans-America Broadcasting Corporation, and 

of Radio Station KTYM With Respect to Two Peti- 
tions Now Before the Commission and Submitted 
by the Anti-Defamation League, Received October 


Letter From the American Civil Liberties Union 
Asking for Reconsideration of the Commission’s 
Decision in the Renewal of the KTYM License, 
Received November 14, 1966 


Letter of Transmission and Statement of Albert 
J. Williams, Received December 22, 1966 


Letter Advising the Commission That Petitioner 
Will File a Supplement to Its Petition for Recon- 
sideration, Received January 4, 1967 


JA2 


351-387 


388-389 


Anti-Defamation League’s Supplement to Petition 
for Reconsideration, Received Janury 10, 1967 


Letter of Transmittal and Statement in Support 
of Petition for Reconsideration From the Ameri- 
can Jewish Committee, Received January 13, 1967 


Statement of KTYM, Received January 14, 1967 


Letter of Support for the Petition for Reconsideration 
of the United Church of Christ, received January 16, 1967 


Reply by the Anti-Defamation League, Received 
January 17, 1967 


Answer to the Allegation That KTYM Did Not 
Notify the Institute for American Democracy 
Concerning a Controversial Program Broadcast 

by KTYM on January 11, 1967 and Did Not Send 
a Transcript, Received February 28, 1967 


Memorandum Opinion and Order: In the Matter of 
Complaint of Anti-Defamation League of B’nai B'rith 
Against Station KTYM, Inglewood, California, Re- 
leased January 19, 1967 


Commission’s £ R R A T U M to the Dissenting 
Statement of Commissioner Cox Released January 
24, 1967 


Letter From Commission to Trans-America 
Broadcasting Corporation Relating to Com- 
pliance with Personal Attack Principle, dated 
May 17, 1967 


Letter From Commission to ADL, Dated 
May 17, 1967 


Statement of Commissioner Cox, Concurring in Part 
and Dissenting in Part to May 17, 1967, Letter to 


563-589 


452-454 


473-481 


482-497 


498-516 


to Brief of 
Appellee, p.1 
Appendix A 

to Brief for 
Appellee, pp 2-4 
Appendix A 

to Brief for 
Appellee, p. 5 


Broadcast Application FEDERAL COMMUNICATIONS COMMISSION Sectia IV 


Name of applicant 
STATEMENT OF PROGRAM SERVICE Trans-America Broadcast Corp. 


OF BROADCAST APPLICANT 


NOTICE TO ALL AI'PLICANTS 


The replies to the following questions constitute a representation of programming policy upon which the Conmission will rely in 
considering the application. It is not expected that licensee will or can adhere inflexibly in day-to-day operation to the rep- 
resentation here made. However, since such representation will constitute, in part, the basis upon which the Coumission ects on 
the application, time and care should de devoted to the preparation of the replies so that they will reflect accurately applicant's 
responsible judgement of his proposed programming policy. 


INSTRUCTIONS 


Je Paragraphs 1 to 4 are divided into a left-hand colum which pertains to past operation and a right-hand colum which pertains to 
proposed operation. Applicants for new'stations or assignecs or transferees of existing stations are to fili in only the right- 
band column while spplicants for authorizations for renewal of existing station licenses are to fill in both colums. . 

2 Program data on past performnce are to be based on the composite week for the year preceding the date of application except in 
the case of renewal applications where the year preceding the expiration date of the existing license is to be used. The days 
comprising the cosposite week of each year will be designated by public notice on or about November 15th of that year. 

2. Program classifications incident to the replies to Paragraphs 2, 3, and 4 below, are to be in accordance with the definitions on 
Page 4 of this Section. 

4. Assignees or transferees filing FOC Form 314 or 315 need not complete paragraphs 5 or 8 


PROPOSED OPERATION (for a typical weck) x 


2- (a) State actual minimm weekly schedule of operation under (>) State minimm weekly schedule of operation proposed by licen- 
the present suthorization, giving opening and closing time and » permittee, assignee or transferee, giving opening and 
total hours for weekdays and Sunday. closing time and total hours for weekdays and Sunday. 
hA:M. P.S.T. to local Sunset 7 days per| 4 A.M. P.S.T. to local Sunset 7 days per 
week, as authorized. Yearly average of week, as authorized. Yearly average of 
14 hours daily. 14 hours daily. 


2 {a} State for the composite week the percentage of time which} (>) State the percentage of time to be devoted to each of the 

was devoted to each of the following types of programs (totals following types of programs for a proposed typical week of 

to equal 100%). operation under the authorization requested (totals to equal 
2100. Attach program schedule for this proposed typical week 
and indicate thereon the class of each in 


with paragraph 40) Gee Exhibit IV-2(b) (AM) 
(2) Entertainment (include here all se 


Entertainment (include here all 


progrems which are intended pri- 
marily as entertainment, such as 
music, drama, variety, comedy, 
quiz, breakfast, children’s, etce) 


Religious (include here all ser- 
mons, religious news, music, and 
drama, etc.) 


Agricultural (include here all ~ 
progrems containing farm or mar 
ket reports or other information 
specifically addressed to the 
agricultural population) 


Btucational (include here pro- 
grecs prepared by or in behalf 
of educational organizations, 
exclusive of discussion programs 
which should de classified under 
(6) delow) 


News (include here news reports 
end commentaries) 


Discussion (incluie here forum, 
panel and round-table programs) 


Talks (inclule here all conver~ 
sation programs which do not fall 
under Points (23, (3), (4), (5)> 


programs which are intended pri- —37230_¢ 
marily as entertainment, such as 

music, drama, variety, canedy, 

quiz, breakfast, children's, etc) 


Religious (include here all ser- 
mons, religious news, music, and ~26.50_.% 
drama, etc.) 


Agricultural (include here all 
programs containing farm or mar- 
ket reports or other information 
specifically addressed to the 
agricultural population) 


Biucational (inclute here pro- 
grems prepared by or in behalf 
of educational organizations, 
exclusive of discussion programs 
which should be classified under 
(6) below) ¢ 


News (include here : 
oe ee ee eee 130s 


Discussion (include here forum, 
pene] and round-table = : --8.95...— % 


Talks (include here all conver- 7 
sation programs which do not fall --10.70.. $ 


under Points (2, (3), (); ()>» 
or (6) above, including sports) 


Miscellanous 


dadcast Application 


+ (a) Dividing the broadcast week into 15 mimite periods, 
specify below the mmber of 14) minute periods within such 
15 mimute periods during the composite week in which were 
broadcast (exclusive of non-camnercial spot amouncemnts, 
call letter announcements and promotional announcescnts for 


sustaining 3 
Paros) No. of 14% minute 


(1) No spot announcements or 
comercial continuity 

(2 One spot announcement 

(3) Two spot announcemnts 

(4) Three spot announcements 

(5) Four spot announcements 

(6) Five or more spot announcements 


Total mnber of 144 minute 
periods = 
State the mmber of spot announcements (exclusive of non-com- 
mercial spot and call letter announcements, and Promotional 
smorcewnts for sustaining programs) broadcast during the 


composite week which exceeded one minute in length_2(0 
(See definition of spot announcement) 


16] 
“7 Sectios IV, Page 2 


(0) State what the practice of the station will be with respect 
to the mmber and length of spot announcements allowed in a 
given period. . j 


See Exhibit 


Tv-2-3 (b) (AM) 


4- In the tables below the percentages for each segment are to be computed on the basis of 100 percent of the operating hours 
within the particular segment for the seven days comprising the composite week (1.¢., if full time operation, 70 hours for the 
6 a.m to 6 pm. segment, 35 hours for the 6 pem. to 11 p.m segment, and the total weekly hours of operation between 11 p.m., 
and § a.m. for the third segment). The percentages in the column headed “Total” are to be computed on the bésis of 100 percent 


of operating hours for the seven days. 


The exact mumber of spot announcements should be stated, including those broadcast within participating prograns, but excluding 
call letter announcements (call letters and location) and promotional announcements for sustaining programs. | 


The purpose of the following tabulation is to enable the Conmission to secure quantitative data as to the proportion of 
time (to be) devoted to the various classes of programs. The function of each class of program as part of a diversified program 


structure is discussed in the Commission's Report of March 7, 1946, 


(a) State the percentage of time which was devoted to each of 
the following classes of programs during the composite week. 


PROGRAM LOG ANALYSIS 
(in percentages) 
S8em- 6pm- All Total 
COpm. Lip.m. other 
hours 


(2) Network coumercial (NC) 3.66.....0+.00.....0.00. 3.048 
(2 Network sustaining (KS) 0.00.....0.00.. 0.00. 020 
(2) Recorded conmereial (7012. 80..38.89..15..80. 530.70 
(4) Recorded sustaining (RSIL2.57..11.11.29.90. 15430 
(5) Wire commercial (WC) 0.73..0..00..... 0.00, 0.5) 
(6) Wire sustaining (WS)  0.49...0.00... 3.50. _O.. 


(6) Live sustaining (1s) 6.22. .0.00...0..00. 4.89 

° "gore 80.72..88.89.66.60 78.8 

oo gute © 19.28.11.11.33.40 21. 
100% 


(65) Complete Total 


(12) Actual broadcast hours 


ter week 682/h. 14h-'/o_ 867k. 


(13) Noe of spot announce- 


ments (SA) (per weck) 387. 22.2. hk 


(14) No. of non-commercial 


om 205.) io aden Sie 


entitled "Public Service Responsibility of Broadcast Licensees*. 


(©) Show in the table below the percentage of time proposed to 
be devoted to each of the following classes of prograns during 
@ proposed typical week of operation. | 
PROGRAM LOG ANALYSIS 
Ext (in percentages) 
ee a k(t) Sem- ¢p.m-° All Total 
IAF Gp.m. i1p.m. other 


-(13)(14)(AM) bows 
(2) Network commercial (Nc) 5.36.0. 00.....0.00.. 4.20 
(2) Network sustaining (Ns) 0.00...0..00_..0.00. .0..00 
(3) Recorded coumercial (RCH1. 7839.27. ToS. bb. 
(4) Recorded sustaining (RS) 7.15..5..33—42..00_ 12.27, 
(5) Wire commercial (WC) 0.00.0. 00__4.K6. 0.68 
(6) Wire sustaining (WS) ©.00..0,00 0.99. 0.12 
(% Live coumercial (LC) 26.78-55-~ 40.27.50. 29.16 
(8) Live sustaining (1s) 8, 93__0..00..17.-90... 9.2.52 
(9) Total coumercial i 

attsty =» 83. 92. 9k..67. 39.11. 

Gurete) © 16.08_5.33.60.80 21.9 


(6\) " Complete Total 


(12) Proposed broadcast hours 

(per week) 
(13) Noe of spot announce- a 

monts (SA) (per week) ~660 26h 132-995 
(34) No. of non-coumercial On 

Spot announcements (NCSA) 


(per week) 10. 30. 45. 15 


Broadcast Application 
a) Ay 


S- (a) Attach as Exhidit Bv-o- © original or one exact 
copy of the program log for the seven days comprising the com- 
posite week analyzed in the preceding paragraphs. (If original 
logs are submitted they will be returned.) 

>) What year's c ite week has been analyzed in the fore- 
going paragraphs 102 — 65 as specif jed 


6- Will the proposed station be 
affiliated with any network? Yes oO 
of the answer is “Yes”, give the name of the network. 


7 Attach as Exhibit No. 
policy to be pursued with respect to muking time avaiJable for 
the discussion of public issues, including illustrations of the 
types of programs to be broadcast and the methods of selection of 
subjects and participants. 


See IV-3-7(AM) 


Il. If this application is for a television authorization, will programs be brondcast in color? 
Local Live Go 


Network [=] 


If "Yes", will programs be: 


STATENENT OF PROGRAM SERVICE 


... SectioagiV, Page 3 
8 If this application is for an = 
Fut authorization, will the programs “Yes (J no LQ 
of any AM station operating in the same area be duplicated? 
If the answer is yes. 


(a) How many hours per day will be 
devoted to duplicated programs? Less than 7 hours 


(®) Call letters and location of the AM station 


KTYM - AM 
Inglewood, California 


(c) What kinds of programs (musical, sports, etc.) will be 


duplicated? 
Various catagories, not indiscri| 
minantly, but with purpose. Also in 
emergency. 


% State the average number of hours per week which will be 
used in advertising or promoting any business, profession or 
activity other than brondcasting in which the applicant is 
engaged or financially interested either directly or indirectly. 
If this is w application for rencwa] of license, show this 
data for the past license period also. 


None 


WwW. If the data furnished in response to the questions in this 
Section IV do not in the applicant's opinion adequately reflect 
station operation, attach as Exhibit F¥.3~10 Als jatement 
setting forth any additional program data that the arplicant 
desires to call to the Commission's attention. (If the appli- 
cant feels that the rrogram material classified in Paragraph z 
is susceptible of classifications other than those listed be 
may supplement Paragraph 2 with an explanatory statement in 


this Exhibit.) 
Yes [J vo EJ 
Local side [5] 


12 State applicant's general plans for staffing the station, including the number of employees in each department (i.e. program, 
commercial, technical, etc.), and the names, residence and citizenship of the general manager, station manager, program 
director and other department heads who have been employed or whom the applicant expects to emloy. 


Owner, and Artiye General Mgr. 
(U. S. Citizen) 


Albert John Williams 
3940 Olympiad Drive 


Los Angeles 43, Calif. 


Program Director 
(U. S. Citizen) 


E. L. Brooks 
11859 S. Casiner 


Inglewood, Calif. 


Technical Director 
(U. S. Citizen) 


Staffing: 
Prog. Dir.-Newsnan . 
Tech. Dir. 
Announcers 
Engineers 

Salesinen 

Office Girls 
Bookkeeper 


KMPWHNWHeD 


Managers -one FM, and one AM 


Victor D. Sander 
118 N. Inglewood Ave. 
Inglewood, Calif. 


~ 


(Entire Staff resides within 5 miles 
of center of Inglewood) 


41 
EXHIBIT Iv -2 (b) (AM) 


a 
At the last license renewal, KTYM's showing for Education and Discussion 
was very poor as gauged by the composite week. KTYM pointed out that, though the 
composite week did not give a true picture of the catagories of. Education and Dis- 
cussion, there were programs running at the time of the last renewal, which did, in 
fact, demonstrate that KTYM was broadcasting Education and Discussion programs. 


: 
On October 1, 1962 the commission sent a letter, stating in substance, that it 


expected that the then current programming in Education and Discussion would continue 


and would be construted as part of the “promise” for the ensuing three years. As of 
this license renewal, KTYM is hapey and proud to announce that Eaucation catagory. 
was 2.85%, and the discussion catagory was 4.62%. These figures greatly exceed the 


promise of 0.5% of the last license renewal. 5 
As a matter of fact, the demonstrated programming performance of KTYM is 
exceptionally good, and the proposed programming beyond 1965 is even better. There 

is no attempt to impress the commission with this proposed programing. The figures 
are factual, and reflect the current week of July 29, 1965 through August Ty 1965- 

In August of 1962, the licensee wrote the commission with respect to the 
proposed progranming covered by the composite week of the most recent aicenses renewal 
period. The licensee respectfully includes as part of this exhibit, the previous 
observations: It is expected that the licensee can live up to the proposals as the 
over all economic and competative local picture now stands, and = that events 
in the local radio picture do not change drastically. | 

In the licensee's past experience it has been noted that a station may SS 
ailligently to adopt a cereal ly planned and an acceptable programming echeauie: 
Then, suddenly, such a schedule can be disrupted by forces outside of the control 
of the station. Such an upset usually occurs when some other licensee in the vicinity 
JA7 


EXHIBIT IV -2 (b) (AM) - Page 2 


changes his programming format abruptly: the larger such station, and the better 

its dial position, and the better financially situated such a station is, the greater] 
the impact upon other stations. There usually occurs a mass exodus of accounts from. 
one station to another. To replace lost programs and to restore some semblance of 


balance and of quality sometimes takes months. Should KTYM lose some of its high 


quality religious program overnight, KTYM could not substitute sincere, quality, 


live religious programning from its own staff. To simply play religious records 
would not replace the revenue, nor would such a program be an adequate substitute 
for the excellent programs now current on KTYM. Slow and painful rebuilding would 
be the only logical course--perhaps even a change of format. 

It is not anticipated that in the near future there will be an abrupt change 
of programuing at KTYM. But there is always existant a graduel erosion of a well- 
thought-out and acceptable programming. This results in a constant battle between 
what the licensee knows he should do, and would like to do: and, to some extent, what 
he is forced to do. The commission, wisely, has recognized these factors and has 
made allowances therefore. 

The purpose of this Exhibit is to assure the commission that the licensee of 
KTYM is conscious of the outstanding privilege he enjoys in being granted sesiom 
ship of a public airway, and will attempt to further to the fullest possible extent 
the spirit of the commission's intent with regard to programming, all factors consider 


43 


EXHIBIT IV 2-3 (b) (AM) 


Radio Station KIYM-AM does not run principally as a spot station. Approxinate.,’ 
three-quarters of the broadcasting is of the program type, only one-quarter ‘of the 
disc-jockey, spot-type.’ Thus, to make a statement concerning the "spot policy" of 
‘KIM 4s somewhat academic. However, the licensee is of the opinion that an hour 
can comfortably carry about twelve spots. As a very general rule, accordingly, attempts 
will be made to limit what disc-jockey-spot-type programming, KTYM-AM carries, to about 
12 spots per hour. | 

Each weekend, KTYM broadcasts approximately twenty hours of very specializea 
program for a very specialized audience. KTIYM is the only station in the entire 

|, Los Angeles area which gives any substantial consideration to various foreign programming 
These "Continental" programs are extremely popular, and do have wide Listenership 
among all elements in Southern California. 

KTYM is put to considerable expense to broadcast these programs. Various 
nationality records, for example, must be stocked by the station and special personnel 
used. Thus, in order to justify the broadcasts, it is necessary to see that the agencies 
which buy spots in the programs, contribute enough revenue to underwrite to some extent 

*the various nationality programs. On the other hand, the agencies refuse to pay more 
than the rate established for overall KTYM spots. Thus, on occassions, it is necessary 
to run as many as 14 spots per hour when business is good, so that in the lean months, 


* the foreign broadcasts might be carried on by KIYM without interruption. 
KTYM's "Continental Weekend" is a true and unique service to the Southern 
California community of approximately 5-million people, a large percentage of which 
“are of foreign extraction. KTYM respectfully requests that the Commission adopt an 
understanding ater with respect to the number of spots placed on these programs, 


EXHIBIT IV 2-3 (b) (AM) - Page 2 44 


s0 that the foreign shows may continue to be produced and broadcast by KTYM, and so 


that the agencies will continue to find the KTYM rates attractive enough to place 


business. In some defense of KTYM's policy, it might be pointed out that KTYM has, 


in some 7 years of broadcasting of spot-type programs, kept spots pared down to 
about 12 to 14 spots per hour. 


EXHIBIT T-e-k _(b)—(23) (24) (4M) : 
45 

The KIYM-AM proposed operation for the next licensing period is realistic, 
even in spite of the fact that it may seem unduly generous. The ee part 
of the proposed operation (covered in Section IV, page 2, No. 1 through 11) was 
taken directly off the latest current logs of KTYM- AM, The data were not fete 
up as some kind of fantasy to impress the commission, but actual logs of the week 
of July 29, 1965 through August 7, 1965 were pulled from the files, and analyzed 
vithout modification. The resulting informtion was set forth as the proposed 


operation for KTYM-AM for the next licensing period. The promises are exceptionally 


“good,” and it is expected and hoped that circumstances will permit that they will 


_be fulfilled exactly as specified. 


However, the proposed number of spots (covered in Section IV, page 2, No. 12 
through 14) were conjured up hypothetically, and do not reflect the spot situation 
at KTYM during the current week of July 29, 1965 through August 7, 1965. The actual 
-mumber of spots being broadcast currently are about one-half of those proposed. The 
number of spots proposed, on the other hand, is not inordinate. The number was 
arrived at by assuming that 20% of the program time would be ‘devoted “5 Public Service, 
and the remaining 80% to commercial time. The spots proposed were then budgeted out 
_on the basis of approximately 12 spots per hour. All things being equal, KTYM will 


probably better the proposed spot record considerably during the next licensing period. 


It will be noted that the promises of the last licensing period were lived 
up to and exceeded both in Section IV, page 1, paragraph 2a, and paragraph ha. Thus, 
the good intent of the licensee of XTYM is more than just oratory; it is demonstrated 
fact. Yet, the excellence of the promises is such that it may not be able to be 


x 


maintained. JA11 


EXHIBIT Iv-2-4 (b)-( 14) (AM 


46 


Conditions outside the control of the licensee may change the climate. On the 
other hand, the promises reflect the target for which the licensee will ain, and 


in the past years has hit. 


Though there is considerable danger in “over promising,” the licensee trusts 


that the staff of the commission are reasonable men, who view the over all performance 
and intent of a licensee by examining the over all tenor of his application. It is 
expected, therefore, that the excellent promises will not be used against the licensee, 


4f circumstances make the proposed performance impossible. 


[Rec’d. Sept. 12, 1965] 


PROGRAM LOGS 
Exhibit IV — 5(a) AM 
Logs — (one copy only) 


EXHIBIT -3-7_ (AM) 


18 


KTYM-AM has, in the past years, put into its broadcast schedule an all-talk 


@iscussion program. This program, currently running two hours per day, is anticipated 
never to run less than one hour per day, five days per week. 

fo judge the nature of the program, one must contrast it with the usual crop 
of "call-in" programs mushrooming in the community. Whereas, on the usual call-in 
program, Mrs. Jones may ask the moderator about the best way to clean her bird cage, 
and then go into a discussion concerning this, on KTYM call-in discussion program, the 
KIYM moderator Limits the subjects to only specific fields, decided by KTYM, and 
politely rejects calls which do not fall into the catagory under discussion. The 
result is a very aadult-type, considerably above average, call-in discussion broadcasts 

Futhermore, since KTYM has chosen as its audience, people in the age group of 
mature adults, who are interested in mature discussions, KTYM truly serves as a bona- 
fide sounding board for worthwhile subjects of interest=to the type of audience 
which KTYM carries throughout most of its broadcast day. In short, KTYM's call-in 
aiscussion program is more than a coffecclatch, devoted to idle banter by idle 
people, it is a discussion program which,when listened to over a period of time, 
becomes an informative, adult-type -forun. 

As a second attack at the situation of ventilating public issues, KTYM has now, 
and has had, time reserved each week for various women's groups from Inglewood. 
The program format specifies a round table discussion by a number of prominent 
women in the community who talk about issues of importance and of ronan 


specifically to the community of Inglewood. 


EXHIBIT -3-7 (AM) Page 2 


19 | 


As a third attack, KTYM has assigned a newsman, who has a number of hours 
| 


specifically set aside each week, to investigate and choose salient community 
issues, and to contact the public principals who might be qualified to present 

' the issues on programs of interest to the Comemiay? When, in the opinion of the 

_ newsman, an issue warrents public forum, KTYM broadcasts the talk oe atscussion. 

As a fourth attack, KTYM has, and has had, a standing, continously 

renewed, offer to the Chanber of Comerce of the City of Inglewood, to use the 
station’s facilities as often as the Chamber of Commerce deems:fit to publize 
Inglewood to the rest of the coverage area of KTYM. The arrangement shes ‘been 
highly successful, and there is no reason to anticipate that it will not be in 
the future. | 


EXHIBIT VI-3-10 (AM) 
20 

KTYM-AM has made an acceptable showing on the basis of its composite 
week. The composite week, however, does not reflect the gradual, continuing si 
4mprovement which KTYM hopes to make serving the area which it covers. 
Approximately three years ago, KTYM-AM began to crystalize its format on 
the basis of religious and talk programs (Monday through Saturday) and 
Continetal programming over the Weekends. At the time of the format switch, 
KTYM could have taken all sorts of "shouters" in its weekday block. Rather 


than do this, KTYM has kept its rates dom (lower than any other of the 


30 AM's in the area) and has been highly selective with respect to the caliber 


of religious programs it has broadcast. Today, KTYM carries the blue ribbon . * 
” religious broadcasts and discussion programs in the market. 

But by no means ig KTYM’s schedule full. It could be "full", if KIYM 
were less @iscriminating. Almost month by month KTYM adult sound gets better 
and better. It is fondly hoped that this can continue. Thus, a typical 
week just prior to license renewal is “better than the already acceptable 
composite week. For this reason, it might be said with some pride, that the 


composite week does not reflect the true picture of KTYM. 


Part Of 


EXHIBIT Iv - & (b) (RM) 


KTYM PROPOSED PROGRAM SCHEDULE 
MONDAY = FRIDAY 


k:00 A.M. to 8:00 A.M. 


B. College 

B. College 

Roy Masters 

Roy Masters 
Roy Masters 

Roy Masters 
Bible Fellowship 
‘Bible Fellowship 
Dr. Curtiss 
Christ-Church-Unity 
Roy Masters 

W. B. Record 


_ 


FCC clases 
Sfication 
RS 
Rs 
RS 
ws 
RS 
RS 
is. 
1s 
ts 
1s 
Ie 
pee 
Ie 
ic 
Ic 
Ic 


KTYM PROPOSED PROGRAM SCHEDULE 


MONDAY - FRIDAY 


8:00 A.M. - 6:00 P.M. . 


FCC Class- 
Progran Name Type ification 


. 


Life Line RC 
Unity Ic. 
Haven Of Rest ne 
Haven Of Rest - NC 
Bible College 
Bible College 
Dr. McIntire 
Dr. McIntire 


Voice Of Americanism 


8 


Wings Of Healing 

Hymn Time 

Hymn Time 

News 

Your Heritage 
Community Bible Class 
Community Bible Cless — 
World Tomorrow 


World Tomorrow 


SERS SSE EES 


Violet Schram 


a 


Violet Schram 


KTYM PROPOSED PROGRAM SCHEDULE 
MONDAY - FRIDAY 


8:00 A.M. = 6:00 P.M. 


Program Nathe 


Roy Masters 

Roy Masters 

Roy Masters 

Roy Masters 

Charley Gee 

Charley Gee 

Charley Gee 

Charley Gee 

Life Line 

Conservative View Point 


. Charley Gee 


Senior Citizen 


88e¢68@88 8 8 @ 


Merit Dist. 


2 ‘ 


Merit Dist. 


Kanine Korner 


5 


Steve Glass 


Kd 
a 


Motor Classics 
Motor Classics 


H & J Sports 


8 § & & 


H& J Svorts 


KTYM PROPOSED PROGRAM SCHEDULE 
MONDAY - FRIDAY 


6:00 P.M. to 8:00 P.M, 


Program Name Type 


H & J Sports News 
H & J Sports * News 
H & J Sports News 
Ez & J Sports 

Merit Dist. 

Merit Dist. 


Merit Dist. 


ie 
ic 
1c 
Bie 
RC 
RC 
RC 
RC 


Merit Dist. 


SATURDAY 


200 A.M. to 8:00 A.M. 


Program Name. 


Pete Moss 
Pete Moss 
Pete Moss 
News 

Spanish Prog. 
Spanish Prog. 
Spanish Prog. 
Spanish Proge 
Spanish Frog. 
Spanish Prog. 
Pacific Report 
Life Line 


4 
a 


Conservative View Point. 
Hymns 
Liberal Catholic Church 
Hyms 


&@& &@ & & & 


KTYM PROPOSED PROGRAM SCHEDULE 


SATURDAY 


8:00 A.M. - 6:00 P.M. 


Program Name Type 


Life Line 
Hear-0-Israel 
Grace Fundamental Church 
Unity 

Fisher Tabernacle 
Bishoo Bradley 
Voice Of Salvation 
Voice Of Salvation 
Hungarian Prog. 
Hungarian Prog. 
Hungarian Prog. 
Hungarian Prog. 
Serbian Prog. 
Serbian Prog. 
German Prog. 
German Prog. 
German Prog. 
German Prog. 
German Prog. 


KIYM PROPOSED PROGRAM SCHEDULE 


Program Name 
. German Prog. 


German Prog. 
German Prog. 
Croation Prog. 
Croation Prog. 


Portuguese Prog. 


Portuguese Prog. — 


Portuguese Prog. ~ 


Portuguese Prog. 
Serbian Prog. 
Serbian Prog. 
Armenian Prog. 
Armenian Prog. 
Armenian Prog. 
Armenian Prog. 
Greek Prog. 
Greek Prog. 
Motor Classics 
Motor Classics 
H & J Sports 
H& J Sports 


SATURDAY 


8:00 A.M. = 6:00 P.M. 


a 


86 & § 888 @ @ & 


KIYM PROPOSED PROGRAM SCHEDULE 


SATURDAY 


6:00 P.M. to 8:00 P.M. 


Program Name 


H & J Sports 
Steve Glass 
Greek Prog. 
Greek Prog. 
Mother Williams 
Mother Williams 
Mother Williams 


Mother Williams 


4:00 A.M. to 8:00 A.M. 


Program Name 


Steve Glass 


Steve Glass 


wo 
a 


Steve Glass 
Steve Glass 
Steve Glass 
Steve Glass 
Hyams 


Hymms 

Hyms 

John Phillips 
Sot Phillips 
John Phillips — 


RS 
RS 
RS 
RS 
RS 
RS 
RS 
RC 
“RC 


8 


John Phillips 
Japanese Prog.- 
Japanese Prog. 


KTYM PROPOSED PROGRAM SCHEDULE 


SUNDAY 


8:00 A.M. = 6:00 P.M. 


* FCC Class- 
Program Name Type ification 
Japanese Prog. RC 
Japanese Prog. . RC 
Voice Of Deliverance ie 
Voice Of Deliverance ic 
Italian Prog. RC 
Italian Prog. 
Italian Prog. 
Italian Prog. 
Armenian Prog. 
Armenian Prog. 
Armenian Prog. 
Armenian Prog. 
German Prog. 
German Prog. 
German Prog. 
German Prog. 
German Prog. 
German Prog. 
German Prog. 


Program Nane 
German Prog. 
Italian Prog. 
Italian Prog. 
Italian Prog. 
Italian Prog. 
German Prog. 
German Prog. 
German Prog. 
German Prog. 
German Prog. 


‘German Prog. 


KTYM PROPOSED PROGRAM SCHEDULE 


SUNDAY 34 
8:00 A.M. - 6:00 P.M. 


FCC Class- | 
ification ons 


RC 


Spanish Prog. — 


Spanish Prog. 
Spanish Prog. 
Spanish Prog. 


Spanish Prog. 


Phillipino Prog. 


Voice Of Prophecy 


Voice Of Prophecy 


French Prog. 
French Prog. 


KTYM PROPOSED PROGRAM SCHEDULE 


SUNDAY 
6:00 P.M. to 8:00 P.M. 
FCC Class- 
Program Name ification 
Rev. Maness 
Rev. Maness 
Rev. Maness 
Rev. Maness 
Freewill Baptist : 
Freewill Baptist 
Steve Glass 


Steve Glass 


[COMPLAINT] 


[39] 
PACIFIC SOUTHWEST REGIONAL OFFICE 
ANTI-DEFAMATION LEAGUE 
Of B’nai B’rith 
Suite 217, 590 North Vermont Avenue, Los Angeles, California 
October 25, 1965 


Mr. E. William Henry, Chairman 
Federal Communication Commission 
Post Office Department Building 
Washington, D. C. 20554 


Dear Mr. Henry: 


We are writing you to express our belief that there is serious 
question whether in the light of its past performance and program- 
ming, radio station KTYM, Inglewood, California should obtain a 
renewal of its license. Our reasons for raising this question flow 
from the following facts. 

On October 7, 1964, KTYM carried a blatantly anti-Semitic 
taped broadcast by one Richard Cotten. The broadcast is entitled 
“Richard Cotten’s Conservative Viewpoint.”” The contents of the 
broadcast consisted of an effort by Richard Cotten, the speaker, to : 
mislead and deceive his listeners by a calculated appeal to anti-Semi- 
tic prejudice. In a bigoted attempt falsely to equate, Communism : 
and Judaism, he purported to quote from two publications which 
he passed off as responsible Jewish publications. In truth andin 
fact they are Communist publications, a fact which Mr. Cotten, as a; 
self-styled expert on Communism, should surely know. We are en- | 
closing a copy of the text of that broadcast herewith as Exhibit! 
“A”, | 

At the conclusion of the broadcast, listeners were invited, in 
keeping with Cotten’s practice, to write for the text of the broad- 
cast. When an ADL representative wrote in response to this invi- 
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but the text of what was described as a broadcast dated May 7, 
1964, which was equally blatant in its appeal to anti-Semitic pre- 
judice. Furthermore, Cotten has from time to time mailed out to 
those on his mailing list appeals for funds. With these appeals he 
included such anti-Semitic canards as the notorious anti-Semitic for- 
gery “Abraham Lincoln and the Rothschilds,” which purports to 
show that the Civil War was 


[40] 


fought only because the “Jewish financiers’’ wanted to split the 
United States and control both sections. 


After the Anti-Defamation League of B’nai B’rith learned of 
the October 7th broadcast from irate Jewish residents in the area, 
representatives of this ADL Regional Advisory Board met with the 
station owner, Mr. A. J. Williams, and called to his attention the 
anti-Semitic nature of the broadcast. They also advised him of the 
fact that Cotten was using KTYM’s facilities to build up a mailing 
list to which he was sending anti-Semitic material. They pointed 
out to Mr. Williams that programs such as these serve no conceiv- 
able public community interest or need. 


Included in Richard Cotten’s Semitic broadcast of October 7, 
1964 was a defamatory and untrue attack on the Anti-Defamation 
League and some of its principal officers and staff. In speaking with 
Mr. Williams, we pointed out the impropriety and unfairness of this 
attack noting that it, too, had anti-Semitic overtones. We emphasize, 
however, that the basis for our discussion was not so much the attack 
on ADL as the use of KTYM’s facilities for disseminating anti-Semi- 
tic programs and acquiring a mailing list for the further dissemina- 
tion of anti-Semitic material. 


In reply, Mr. Williams stated that he had no power to censor 
any broadcast, and that he had an obligation under the Commis- 
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sion’s fairness doctrine to provide a reasonable amount of time for : 
the discussion of controversial issues, He did offer us some time to. 
answer Cotten’s attack. We rejected this offer on the ground that 
the use of a radio station’s facilities to disseminate anti-Semitic false- 
hoods cannot be justified or adequately countered by affirmative 
programming. We pointed out that to apply the fairness doctrine to 
speeches involving the dissemination of anti-Semitism would be to | 
grant a validity and dignity to such hate-mongering propaganda which: 
it did not merit. It would elevate religious bigotry to the level of 
being a “controversial subject.” In our view, appeals to racial or | 
religious prejudice, like Communist propaganda or hard-core obscen- 
ity, is so fundamentally inconsistent with the public convenience, 
interest and necessity, that it cannot and should not claim a right 
to be carried on the air. See letter to Tri-State Broadcasting Com- ' 
pany, Inc., dated April 26, 1962 (staff letter), 29 F.R. 10417-8. 


It is abundantly clear that by his response to our complaint, 
Mr. Williams has demonstrated an utter lack of understanding and 
a complete misconception of his obligations as a licensee. Clearly, 
the fairness doctrine does not require him to continue to broadcast 
programs which serve no demonstrable public 


[41] | 
need or interest and are not only of no community importance but 
can serve only to harm the public interest. Cf. Letter to Mrs. Mada- © 
lyn Murray, dated June 2, 1965, FCC 65-476. Clearly, no respon- 
sible broadcaster would consider these broadcasts and their calculated 
appeal to religious bigotry a controversial issue of public importance 
or indeed even an issue. Moreoever, Mr. Williams in stating that he 
has no power to censor broadcasts, ignores the fact that a station — 
is not a common carrier and that he is not required to sell time to 
any and all who may want air time. On the contrary, he has a re- 
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sponsibility and obligation in the public interest to see that false and 
misleading material is not carried over his facilities. 


Despite our conversations with Mr. Williams, which put him on 
notice of the anti-Semitic nature of the Cotten broadcast of Octo- 
ber, he permitted his station’s facilities to be used for additional 
broadcasts by Cotten which subsequently, on May 17 and 18 of 
this year, contained other thinly disguised attacks on Jews. In these 
broadcasts, Cotten spoke first of the “anti-Christian figures from the 
lower East Side of New York” and the “unassimilable minorities in 
America even now waiting the lowering of the immigration barriers 
to welcome untold thousands of their relatives from Russia. No, I 
don’t mean the Christian occupants of the slave camps in Siberia.” 
On May 27, 1965, Cotten became less subtle in his anti-Semitic ut- 
terances, dropping his oblique references to Jews and delivering a 
full length vituperative anti-Semitic taped broadcast (text attached 
as Exhibit “B”). Those who wrote for the text of the broadcast 
received unsolicited additional anti-Semitic literature peddling the 
standard anti-Semitic line which seeks falsely to equate Judaism 
with Communism. 


As the Commission has repeatedly made clear, the touchstone 
of its licensing scheme is service to the public, and it is the licensee’s 
duty to ascertain the needs of the community and to provide pro- 
gramming to meet these needs. See Jn re Application of Suburban 
Broadcasters, Docket No. 13332, FCC 61-825 (1961). “The principal 
ingredient of the licensee’s obligation to operate his station in the 
public interest,” the Commission has stated, “is the diligent, posi- 
tive and continuing effort by the licensee to discover and fulfill the 
tastes, needs, and desires of his community or service area,” Report 
and Statement of Policy, July 29, 1960, 25 Fed. Reg. 7295. And, 
the Commission has held that the use of broadcast facilities for no 
discernible public interest and to revile and slander other groups or 
religions demonstrates a lack of responsibility in “determining the 
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overall radio fare offered to the listeners in the service area of his sta- 
tion” and will 


[42] 
result in disqualification of an applicant. Independent Broadcasting 
Co., 14 F.C.C. 72, 93 (1949), aff'd Independent Broadcasting Co. 
v. Federal Communications Commission, 89 U.S. App. D.C. 396, 193 
F.2d (1951). (C.A.D.C.), cert. den. 344 U.S. 837. 


So far as we know, the licensee of KTYM has taken no steps 
of any kind to acquaint himself with the needs of its service area. 
We know of no responsible leaders in the life of our community, 
those community leaders who in the words of the Commission in 
its 1960 Report and Statement of Policy ““bespeak the interests 
which make up the community,” 25 Fed. Reg. 7296, who would 
believe that these broadcasts serve any public need or interest of 
KTYM?’s listening area. On the contrary, these broadcasts are 
regarded as a distinct disservice to the community since they have 
an enormous potential for promoting religious divisiveness, hate and 
discord. 


There can be no reasonable basis for Mr. Williams’ judgment 
that these broadcasts, with their intemperate, false and distorted at- 
tacks on Judaism and the Jewish community, serve any public need 
or interest. Either Mr. Williams has a distorted sense of what con- 
stitutes the public interest, in that he will present any material for 
which he receives compensation irrespective of whether it is of any 
community interest or serves any public need in his area, or else he 
is using the license granted him and his facilities to serve his own 
personal views and prejudices, contrary to the purpose for which 
that license was granted. 


In either case, Mr. Williams has demonstrated that he lacks the 
high sense of public responsibility and the degree of judgment re- 
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quired to provide the listening public in his service area with the 
“best practicable service.”” Federal Communications Commission v. 
Sanders Bros. Radio Station, 309 U.S. 470, 475. 


We recognize, of course, that under the Federal Communica- 
tions Act the selection of programs is the responsibility of the broad- 
cast licensee and that the Commission has no authority to pass upon 
the merits of, or concer itself with, individual programs. But this 
does not negate or eliminate the responsibility of the Commission 
at renewal time to review the station’s overall performance and pro- 
gramming to determine whether the station has lived up to its pub- 
lic service obligations and adhered to the promises it made in ap- 
plying for its license. 


We ask, therefore, that the Commission should undertake an 
investigation of the station’s programming and operation and desig- 
nate the renewal application for hearing to determine 


[43] 


whether in the light of the station’s past performance, renewal of 
the license would be consistent with the public interest. See KFKB 
Broadcasting Association v. Federal Radio Commission, 47 F.2d 670, 
60 App. D.C. 79; Trinity Methodist Church v. Federal Radio Com- 
mission, 62 F.2d 850, 61 App. D.C. 311, cert. den. 284 U.S. 685, 
288 U.S. 599. 


We have| made only passing reference, up to this point, to the 
fact that in addition to the anti-Semitic broadcasts described above, 
the Richard Cotten broadcasts which have gone out over KTYM have 
included defamatory and untrue attacks on the Anti-Defamation 
League and some of its principal officers and staff. When KTYM 
failed to notify the League and its officers of the attack on them 
and failed prior to or at the time of the attack to offer time to 
reply, the station was clearly in violation of the Commission’s fair- 
ness doctrine. That doctrine, according to the Commission, requires 
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that “a licensee must act within an especially high degree of respon- 
sibility where his broadcast facilities are used to attack a person or 
group . . . fairness may indicate that ‘time be allocated’ ‘to the per- 
son or group attacked.” The Commission has also said that where 
“the attacks are of a highly personal nature which impugn the char- 
acter and honesty of the named individuals, the licensee has an af- 
firmative duty to take all appropriate steps to see to it that the per- 
sons attacked are accorded the fullest opportunity to respond.” 
(Clayton W. Mapoles, FCC 62-501, 23 R.R. 586, May 9, 1962; 
Fairness Doctrine, Public Notice of July 1, 1964, applicability of 
the Fairness Doctrine 29 F.R. 11, Rule 20, 10420). Former Chair- 
man Newton Minow, concurring in that case said, “Fairness may 
well require the notification of such persons or ‘groups prior to | 
broadcast, the provision of a verbatim text or tapes of the broad- 
cast to them or — indeed — both of these steps.” Ibid P. 593. 


No such notification was given to the Anti-Defamation League 


or to any of the individual ADL officials or staff members attacked 
in the Cotten broadcasts over KTYM. Only after the licensee had 
been spoken to by representatives of the ADL, and asked for a tape 
of the offending broadcasts, was such information made available. 
It is true that after some discussion the licensee did offer equal time 
for a reply. But this, we submit, is hardly compliance with either 

the letter or spirit of the fairness doctrine. This offer was not ac- 
cepted because the licensee failed to make it clear that the offer was 
made only with respect to the attacks on the ADL and its officials 
and not with respect to the anti-Semitism contained in the specified 
broadcasts and others, and because the ADL, as has been stated 
above, does not believe that anti-Semitism is a subject for applica- 
tion of the fairness doctrine. 


[44] 

We wish to emphasize in closing that the gist of our complaint 
is that the owner of KTYM has knowingly permitted the use of his 
facilities for the broadcasting of blatant anti-Semitism on a number 
of occasions and that in our view such behavior reflects program- 
ming which does not accord with the basic requirements of the Fed- 
eral Communications Act and which therefore raises serious questions 
as to the right of the owner to obtain a renewal of his license. We 
respectfully request the speedy consideration of the foregoing com- 
plaint and the designation of KTYM’s renewal application for a hear- 
ing to determine whether its granting would be consistent with the 
public interest. We also request that we be given an opportunity to 
present evidence to support our complaint. 


Respectfully yours, 


/s/ David Goldman 
President 


[REPLY TO COMPLAINT] 


[54] 
{Rec’d. Dec. 3, 1965] 
SAMUEL MILLER 
1032 Washington Building 
Washington 5, D. C. 
December 3, 1965 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D. C. 


Dear Mr. Waple: 


On behalf of Trans-America Broadcasting Corp. (KTYM) Ingle- 
wood, California, I am transmitting herewith its reply to your letter 
of November 5, 1965 concerning a complaint from the Pacific South- 
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west Regional Office of the Anti-Defamation League of B’Nai B’rith 
concerning a program called “Richard Cotten’s Conservative View- 
point.” 

I am advised that in accordance with your request, a copy of 
this reply was sent by the station to Mr. David Goldman. 


In the event that there are any further communications con- 
cerning this matter, would you please send me copies as counsel 
for the station. 


Sincerely, 
/s/ Samuel Miller 


PURPOSE: — 

On November 5, 1965 the Federal Communications Commission 
through Ben F. Waple, oecretesys forwarded to the licensee, Trans- 
America Broadcast Corporation, a letter requesting Trans-America to give 
its viewe on a complaint filed by the peniae Southwest Regional Office of 
the B'nai B'rith Anti-Defamation League concerning a program called ji 
"Richard Cotten's Conservative Viewpoint". The copy of the Federal 
Communications Commission letter to Trans-America is attached as 

: Fe i 


. Exhibit No. 1. 
| —_ 


The objective of the present communication is to cooperate with 
the request of the Communications Commission. The views which fol- 
low are those of Trans-America Broadcasting Corporation, and are 


voiced by the president and sole owner, Albert John Williams. 


BACKGROUND: 
Prior to September 1964, the Twentieth Century Advertising 
Agency of Dallas, Texas inquired “ to availability of time on Radio : 
Station KT YM for the placement of a broadcast known as "Richard 
Cotten's Conservative Viewpoint". Preliminary discussions revealed 
| that the broadcast was to be minced on KTYM to help foster the conserva-" 
tive views of a group of our citizens, and indirectly to improve the 
chances of the conservative candidate, Barry Goldwater, in the presi- 


dential election. KTYM recognized the quasi-political nature of the 


program, and accepted the broadcast for what it thinly purported to. be-- 
me JA38 ae 
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a conservative political broadcast aimed at counteracting the abundance 
of liberal views given wide publicity at that time in the news and other 


opinions on KTYM and in the various local newspapers. 


Sample tapes of the program were requested and auditioned, and 
these further fixed the program as political in nature. Reinforcing this 
obvious status of the broadcast, was the fact that the contract for its 


schedule bracketed the presidential election by approximately a month 


before and after November 4, 1964. * 


The program at the time'was carried on some twenty-five radio 
stations throughout the country, and to the best of KTYM's erowindses still 
is. Asa political broadcast, Richard Cotten's Conservative Viewpoint was 
hardly designed to please the opposition in KTYM's audience, Corcerny, not 
any more so than the liberal news was designed to please the conservative 
segment. In the listening area of KTYM there are approximately four 


million people, and it is unrealistic that KTYM, drawing from that audi- 
| 


ence and serving that audience, will always have a consensus of opinion, 


particularly when the voter registration in the area shows sizeable num- 


bers on both sides of the fence. 


In the heat of the last presidential campaign, which many writers 
describe as the dirtiest on record, it would be evident that no matter 


which side of the political spectrum was given a voice, there was "a man- 


date from the vast majority of dissenters" that KTYM should be immedi 


» | 


* The broadcast was later reinstated under a new contract. 
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[57] 
ately taken off the air. It appeared that KTYM, in broadcasting both 
Republican and Democratic views, would endear itself to neither. 
Every man became a censor. Democrats would take offense to Republi- 
can quotes and Republicans would take dence to Democratic quotes; and 
in the more subtle newe broadcaste which only seemed conservative or 
liberal, the same Republicans and Democrats would do the complaining. 


Each group, enite subjectively, would read oe the subtleties, and 


inject whatever essence pleased them most. 


THE ADL REQUEST: 

Following the broadcast of October 7, 1964, the ADL wrote to 
KTYM, requesting a copy of the full text of the broadcast. Mr. Harvey B. 
Schechter's letter is enclosed as Exhibit No. 3. KTYM transmitted a 
tape recording of the broadcast. In full knowledge of the fact that the 
ADL does not speak for all the Jewish people of Los Angeles, KTYM did 
still transmit the tapes to the ADL, simply because they were mentioned 

a ‘ 


on the broadcast. It probably would be rather easy to come up with a 


sizeable number of prominent people of the Jewish race who do not 


recognize the ADL as a spokesman for anything but the ADL. Neverthe- 


less, in the interests of cooperation, KTYM accommodated the ADL. 


o- 


THE FIRST BROADCAST IN QUESTION : 

On three consecutive days Richard Cotten chose to answer a 
printed attack by the Anti-Defamation League against right wing philoso- 
phy. The attack by the ADL; presented in the papers (and appearing in 


one of the attached exhibits) seems rather defamatory. It.also seemed 
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political in nature, especially at the time of its release prior to the 
election, statements by Dore Schary in the article to the contrary. Copy 
of the attack by the Anti-Defamation League is attached as Exhibit:No. 2. 


The Commission must closely evaluate whether the broadcast in question 


a 
| 


is an "attack" or a "defense" and whether the broadcast is anti-Anti- 
Defamation League or anti-Semetic. Then the Commission must deter- 
mine whether or not Mr. Cotten has the right to say what he has said 


under the existing laws. 


THE SECOND DISPUTED BROADCAST: 

On January 6, 7, 8, and 14,.1965, KTYM carried eccthenieet 
of "Conservative Viewpoint" broadcasts which the ADL aoerentty 
supposed to be scurrilous, but of which they made no mention in their 
oes to the Commission of October 25, 1965. With the transmittal of 
the text of the programs in question to the ADL, KTYM offered equal time 
for reply, but the ADL has still to avail itself of any rebuttal time to 


this date. 


In all fairness to all parties concerned, perhaps the scripts which 
were requested by the ADL should be made part of the record, since any 
additional information concerning either Mr. Cotten or the ADL cannot 
but help the Commission in reaching an equitable solution to the complaint 
of the ADL. Attached is Mr. Cotten's broadcasts of January 6, 7, 8. The 
copy of January 14,, 1965 is not available at this writing, but should the 


Commission further request it, it will be made available. 


The scripts are Exhibit No. 4. Also included is Mr. Cotten's 


letter to the ADL stating that he mailed the scripts. The letter is Exh.No. 5. 
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VISIT BY REPRESENTATIVES OF THE ADL: 

Following the broadcasts mentioned above, two repre sentatives 
of the Anti-Defamation League paid a call on KTYM. Previously to this 
time, the management of KTYM had little knowledge of the ADL or its 
functions. But upon having read some of the broadcast material of 
Mr. Cotten, particularly the program of Oct. 7, 1964, when he declared: 

"Three months ago the Anti-Defamation League of B'nai 

B'rith issued its annual report in the form of a smear book 

which made violent and vicious false attacks against the 

leading movements fighting communism in the United States. 

The book "A Measure of Freedom" was plugged day after 

day by Walter Winchell. !' 


"The author of the book and the chief director of the ADL of 
B'nai B'rith is a man who calls himself Arnold Forster. 


"If you can get President Truman to let you look at the 
F.B.I. files, you will discover that Forster's right name 
is Fasternberg, and that he was a member of the communist 
spy ring" 

Cotten purported that this was sworn testimony from a letter from 


Mr. Kamp to the United States Government, wherein he (Kamp) outlined 


the specific charges. 


If this were true (and KTYM is sure that if it were not, it would 


have been challenged in the courts by the ADL), then Mr. Harvey B. 


Schechter and Mr. Maxwell E. Greenberg could have chosen better 


company. 
Mr. Schechter and Mr. Greenberg were pleasant and courteous 
enough, as also was the management of KTYM, but there was an un- 
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mistakeable aura about the ADL suggestions (and this they are privileged 


to deny) that KTYM would be better off without the broadcasts of Richard 
| 
Cotten. The impression left upon KTYM was the same which all 
. | 
protesters: Democrats, Republicans, Negroes, Caucasians, Right; Left, 


one 


ad infinitum, make on a continuing basis against almost any controversial 
news, mentions or broadcasts made on the station--"'remove the program 
| 


or else", 
| 


The management of KTYM pointed out firmly that it would not 


be coerced or cajoled into removing any program, as a result of the 


request, the suggestion, or the'intimidation of any group; yea, that in 
all honesty KTYM could not censor Mr. Cotten, since in ee ceonatne 
diligence and awareness, KTYM was not able co determine whether either 
he or the ADL were correct. For this KTYM offered time for reply without 
charge. 

In an honest attempt to reconcile the differences between the ADL 


and Mr, Cotten, KT YM proposed at the meeting (and by letter later) that 


a meeting should be set up between the ADL and Mr. Cotten, so that any 
reasonable differences of opinion or delivery would be carried on injas 


fair a way as possible. 


A letter was dispatched to Mr. Cotten, following a telephone call, 
requesting that he meet with the ADL. A copy of this letter is enclosed 


as Exhibit No. 6. The broadcasts quoted in this section are from pro- 
\ } . 
grams by Richard Cotten dated Oct. 6, 7, and 8, 1964 and appears about 
| 
halfway through the program, The text of the broadcast is included as 


Exhibit No. 7. 
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SUBSEQUENT CONTACTS BY THE ADL: 


On April 19, 1965 Mr. Harvey B. Schechter sent a letter to KTYM 
calling attention to the broadcast of Mr. Cotten concerning the Minute 


. 


Men. The letter states in part: 


"... while there is nothing in these programs concerning 
race or religion, I was surprised to hear such a poten- 
tially dangerous outfit described in laudatory and patriotic 
language...."’ 


With the advent of this letter, it became clear to the management 
of KTYM that, though Mr. Schechter was concerned with anti-Semitism _ 
in general, he was also concerned with Mr. Cotten in particular. The 
solicitude which Mr. Schechter manifested for the reputation of KTYM 
(one of cetyotive radio and TV outlets in Los Angeles) was touching 
indeed, especially in view of the fact that KTYM had run so much 
material mentioning the ADL. This tactic on Mr. Schechter's part was 
insincere, and was so recognized by KTYM. He intimated that Mr. Cotten 
would be better off of KTYM air. it would, of course, be his right to 
remove Mr. Cotten, if Mr. Schechter were the licensee. The letter by 


Mr. Harvey B. Schechter is enclosed as Exhibit No. 8. 


On April 22, 1965 Mr. Maxwell Greenberg, one of the two gentle- 
men who originally visited KTYM, also sent a letter to the station, sug- 
gesting: 

”,...KTYM is demeaning itself by continuing to 
air extremist, and sometimes offensive, material 


offered by Mr. Cotten..." } 


With the receipt of this letter KTYM was confused as to whether 


Mr. Greenberg's concern was principally with "extremist views" or with 
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"sometimes offensive material". Upon reading the letter of the ADL 
to the Commission there is now some evidence that Mr. Greenberg is 


principally concerned with what he deems is offensive material. Mr. 


Greenberg's letter of solicitude for KTYM is enclosed as Exhibit No. 9. 


Acting diametrically in opposition to thehuddreds of letters ree 
ceived by KTYM complimenting Mr. Cotten, and lauding the conservative 


programs, KTYM wrote to Mr. Cotten to request further information 


concerning the Minute Men. KTYM's letter is enclosed as Exhibit No. 10. 


This letter to Mr. Cotten is very imp: ortant as a factor in the present case. 
It was written long before the ADL complaint to the Commission, The 
philosophy in the letter is perhaps the best eres KTYM can give to the 
Commission, concerning KTYM's alleged inability to censor. For this 


reason, it is respectfully requested that the Commission take special 


note of the letter: (Exhibit No. 10.) 


Ny : . H 
The day following Mr. Greehberg's letter, Mr, Harvey Schechter 
wrote to KTYM again in somewhat the same vein as previously, There 


was no concern for any anti-Semetic material, only for Mr. Cotten/and 
his continuance on KTYM. Mr. Schechter's letter is included as 


Exhibit No. 11. 


Approximately one week later Mr. Schechter wrote still again con- 
cerning Mr. Cotten and the Minute Men, and enclosed clippings taken from 
the Los Angeles Times of some three years previously, and from the San 


Diego Union approximately ayear. previously, How Mr, Schechter hap- 
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pened to have these diverse clippings available for KTYM's perusal 
iga nonciate 

Since both the Los Angeles Times and the San Diego Union carry 
information which is not intended to supply the average diligent individual 
with metaphysical certitude aa to which side of an issue is correct, the 
management evaluated the copies and re served its own judgment con- 
cerning them. Since there are neither pro nor con Minute Men programs 
on KTYM currently, there is no point for KTYM to defend or condemn 
the Minute Men Beers time. Mr. Schechter's letter and clippings are 


enclosed as Exhibit No. 12. ‘ 


Two days later Mr. Schechter sent the management of KTYM one 
more letter concerning Mr. Cotten and the Minute Men. It is not known 
whether Mr. Schechter was speaking for the Anti-Defamation League or - 
as a private individual. It is difficult to tell, since the Minute Men are 
probably not anti-Anti-Defamation League, but the letterhead used by 
Mr. Schechter was that of the Inne Deeaesation League, which fact leads 
to some confusion, If the letter was personal, then it must be considered 
as one against hundreds in opposition to its viewpoint. If the letter is 
representative of the Anti-Defamation League, there is some question 
if the League can be considered as a responsible organization opposing 
the Minute Men. To determine whether the ADL is or is not, obviously 


is out of the reasonable diligence of the management of KTYM. Mr. 
A - i 


Schechter's letter of April 30, 1965 is enclosed as Exhibit No. 13 


/ 
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A day or so later, quite by coincidence, it would appear, an application 
was sent to the management of KTYM for enlistment in the Minute Men, 


KTYM still has the application. 


DEDUCTION FROM ADL LETTERS: a 9 

In the opinion of the management, it appears from the series of 
letters from the Anti-Defamation League, that the ADL was interested in 
three things: © 

1, Fighting anti-Semetism 

2. Fighting the Minute Men, and 

3. Removing Mr. Cotten from the air. 


Not necessarily in that order. 


Now, KTYM believes that all of these objectives are proper and 
legal; and that the ADL has every right in conscience to pursue them. 
KTYM would be the last to deny them this right, and has even careful 
consideration to the ADL viewpoints Furthermore, KTYM considers 
the ADL a sufficiently responsible organization to be given the privileges 
of using the KTYM facilities to counter a number of viewpoints, They 


have only to ask. 


The ADL has been offered time, and it has not taken advantage 


of this privilege. The ADL quotes the fairness doctrine, and it does 
not use its benefits, 
\ 


[65] 
On the other side of the coin, KTYM has had hundreds of letters 


supporting Mr. Cotten's viewpoint, including letters from responsible 
organizations other than the ADL. Mr. Cotten is given no free time. He 
purchases his, KTYM has offered to sell or give time to the ADL, The 
ADL need not debate alleged anti-Semetism, it needs only to discredit | 
Mr. Cotten and his sources. The ADL also has this latter choice in the 
Courts. 

Of all the letters received at KTYM for one whole year, the 
ones critical of Mr. Cotten's program were from the ADL with the excep- 
tion perhaps of one other. Al other correspondence was in favor of 
Mr, Cotten's viewpoint. The Commission must decide in view of this: 
pro versus con, whether it would be in the public interest to drop 
Mr. Cotten's program. 

The Commission will have to decide if the ADL, as virtually 
the sole dissenter to the Cotten program, does not function from a 

> 

professional anti-"right" standpoint. The ADL's announced purpose is 
to operate as an antiedefamatory body. The ADL, thus, must be hypere 
sensitive, determined,. and must follow through on what it believes is 
against its principles. The organized diligence of the ADL in pursuing its 
objective is obvious, but the Commission must weigh the fact that hun- 


dreds upon hundreds of individuals with no professional compunction or 


facilities to support Mr. Cotten have written in favor of Mr. Cotten's 
ues : : 
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broadcasts, They are not one united, paid, professional organization 
writing or favoring Mr. Cotten, but they ane separate, interested individ 
uals who are moved to write by what they deem is in the public interest, 
Thus, though their letters may often be hand written, the letters oe 
evidence that KTYM operates in at least the intereata of the writers, 

Quite objectively, from this standpoint, then, KT YM has decided that to 
remove the program of Mr. Cotten from the air, simply to prcoeee the ADL, 
would be in the need, mecessitr: and convenience of the ADL only, | and this 


body is but a muinisenie among the total public which KTYM serves. 


For KTYM to take the viewpoint of the ADL and consider Mr. Cotten 
as persona non grata_ would obviously not serve the segment of the public, 
which not only listene to Mr. Cotten, but supports him financially on the 
air. What is more the:ADL is not representative of the public nor of the 


Jewish people of Los Angeles. 


For KTYM to have offered the ADL equal time would seem to have 


been an equitable solution, but to be repetetive, the ADL has declined to 


appear. 


Whereas the brief now before the Commission states that the ADL 
has not availed itself of the KTYM offer because ",,.. anti-Semitism is not 
a debatable subject. -o."' the ADL has refused to counter Cotten even on 


\ 


non-Semetic issues--notably the very non sermetic issues which the ADL 
itself consider important--the Minute Men. 
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There is in the plea of the ADL, therefore, a lack of diligence 
in following through on anything except removing Mr. Cotten from the 


air. This extends even to a feeble attempt to silence KTYM. 


KTYM cannot in horesty find aes wrong with the zeal or any 
of the ethical tactics of the ADL, as no person can find anything wrong 
with the zeal and ethical tactics of any honorable man who might dis- 
agree with a particular viewpoint. KTYM simply does not agree with 
the ADL's interpretation of Mr. Cotten's programs. 


With respect to the personal feelings of Mr. Williams on the 
Semetic issue, it must be abundantly clear that the whole tenor of the 
ADL's letter to the Commission could easily be construed as pointing 
to anti-Semetic feelings in Mr. Williams. To add to this mistaken 
attack, there are forces which have already launched a campaign to 
spread the word that KTYM is anti-Semetic. Press articles have been 
given wide circulation, and sponsors have been alerted. Just who was 


responsible for the professionally produced press releases is a question. 


KTYM bears this injustice quite stoically and philosophically. When 
any group tries to label KTYM as anti-Semetic, the writer of this letter to 
the Commission stands at peace with his own conscience. The writer, in 


2 - ‘ 
full maturity and seasoned judgment has always found racism abhorent, espe- 


cially since he himself is a member of a minority. If the issue of KTYM's 


[68] 
| 
Semetism or anti-Semetism ever arises, the writer by having manifested 
his feelings over a lifetime, could muster to his defense, not one, but 
many members of the Jewish race who would be willing to fight the 
ADL in defense of the writer. Nor does the writer consider this to be 


any significant accomplishment, but considers it as a phenomenon that 


should surround any- man of good faith. 


ANSWER TO THE SPECIFIC CHARGE: 

The ADL charges that KTYM carried blatant anti-Semetic 
material on Oct. 7, 1964, The word "blatant" and "anti-Semetic"' are 
qualitative terms whose degree of veracity is a function of the frame of 
reference of the additor, Whether the broadcast in question is either 
"blatant" or "anti-Semetic" must be determined from the text which 
is enclosed in its entirety as Exhibit 7. (Reverse side of Santa Barbara 


Newspaper article. ) 


It could well be that the decision so weighty and serious as alleged 


“anti-Semetism" ought to be judged by the Commission or the Courts. The 


Courts are equipped to handle and decide such matters, especially if they 
are libelous. KTYM would, of course, abide by the decision of the 


Commission or the Courts. ° 
| 


“The ADL accuses Mr. Cotten of being a self-styled expert on 
Communism. Mr. Cotten, in turn, accuses the ADL of being self- 


styled experts on the “radical right". KTYM submits that these two 
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assertedly self-styled experts ought to avail themselves of the legal 
recourse available to both. If the public interest of the listeners of 
KTYM would benefit from hearing argument on both sides of the question, 
KTYM again repeats the offer of its facilities, free of charge, if neces- 
sary, so that both sides may be heard. To suggest that one side be 
silenced, is not in the best American tradition, nor in keeping with the 


fundamental laws of the United States. 


The ADL alleges that Mr. Cotten at the conclusion of his broad- 
cast asks listeners to write for further material, some of which, again, 
is allegedly "anti-Semetic". KTYM has no control of what material 
Mr. Cotten or the ADL mails out. If in fact, the material is scurrilous 
fand the ADL feels. that it is) the ADL has excellent evidence to charge 
libel in the courts, or seek redress with the postal authorities. KTYM, 
of course, upon being advised of an adverse decision by the Courts or 
the postal authorities would immediately re-evaluate the Cotten program 


in the light of this new evidence. 


But KTYM must judge whether the public interest is being served 
by the "Conservative Viewpoint" program from the reaction of the listen- 
ing audience. As has been stated, the only letters (except one) which 
complain about the program, are from the ADL, while the constant stream 


of letters which favor the program come in volume each day from individuals, ° 


} 
From one 15-minute program by Mr. Cotten, broadcast within the last 


week, 250 letters were received from the Los Angeles basin alone, many . 
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with financial support for Mr. Cotten. These letters are being forwarded 
to the Commission as Exhibit 14, What is surprising about these letters 
' is that the majority show that they are from educated people, ae not 
easily roused up by emotion. In view of.the effort that has gone into this 
controversy, KTYM charges the Commission to take time to read : fair 
sampling of the letters and to retain the entire bundle of cerespananniog 
as a matter of p ermanent record. Enclosed also as Exhibit 15 is the 
program which brought the flood of letters. The ADL was offered equal 
time to reply; as yet, as in the past, they have not availed themselves of. 
the opportunity. 

A fifteen minute program broadcast only once which elicits over... 


250 respectable letters, all of which are complementary, and none 


except a telegram and one letter which are derogatorv. must be ful- 


filling a public need. KTYM has considered the avalanche of mail which . 


would result if the management of KTYM went on the air for one week ; 
and explained what the ADL has filed against the station, Though the 

ADL has used every news source which is sympathetic to its cause to 
publicize the "blatant anti-Semetic material carried on KTYM", the 

station feels that at this time there would be no public interest served 

by KTYM stirring substantial animosity against the ADL. The single pro-. 
gram mentioned above was a program prepared by Mr. Cotten, as pare 

of his daily series and for this reason KTYM ran the broadcast, K&YM, 


however, reserves the right to make known liberally on its air the fact 


’ 
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the ADL has suggested that the FCC hold KTYM's license for hearing. 


"NO POWER TO CENSOR": 

The ADL charges that: "....Mr. Williams stated that he 
had no power to censor any broadcast, and that he had = obligation 
under the Commission fairness doctrine to provide a reasonable amount 
of time to answer Cotten's article....." 

The ADL further charges that: "....Mr. Williams has demon- 


strated an utter lack of understanding and a complete misconception of 


his obligations as a licensee...." 


Taken by itself, the latter statement is quite detrimental. If 
it is true, KTYM ought to be taken off the air summarily. The Com- 
mission, of course, will have to decide whether this is an assertion, or 
whether the ADL has evidence to back up its allegation. For the moment 
the ADL observations must be considered as the expression of displeasure 
by a group of paid prefesstforrals, and as hearsay gleaned by -Messrs. 
Schechter and Greenbere in a thirty-minute visit with Mr. Williams. 


The conversation, furthermore, was not formal. What Mr. Williams 


said, is of course, a matter of viewpoint, and Mr. Williams and his — 


witness, Mr. Brooks, are just as anxious to deny the allegations con- 


cerning censorship as Messrs. Schechter and Greenberg are to make them. 
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But, that is not the point at issue. The crux of the matter is the 
proper request by the Commission asking how Mr. Williams senda 

on "censorship". KTYM is gratified to have this opportunity to state 
its position to the proper inquiry of the Gommission. KTYM will an 
its position at the end of this letter. But Mr. Williams puts the Com- 


| 
mission on notice that any statements which Mr. Williams will make 


later, are in no way to be construed as defense against the assertions 
of the ADL, nor does Mr. Williams recognize the assertions of the 
| 


ADL as any more valid than the assertions of any group which operates 
| 


. 


from the narrow frame of reference of the ADL. 
FALSE STATEMENTS BY THE ADL IN THE LETTER TO THE 
COMMISSION: ; 

The ADL alleges that on May 17 and 18 of 1965 (Conservative 
Viewpoint was not on the air in May of 164) that Mr. Cotten made certain 
defamatory remarks. The purported remarks stated in the ADL letter 


$ 
(copy of text of which the Commission has) 


DID NOT APPEAR IN THE BROADCASTS (Exhibit 17. ) 


In order that there may be no mistake KTYM is sending a copy of 


the exact material broadcast. Tape Recording, Exhibit No. 17A. 
KTYM charges the Commission to carefully read the scripts for both . 


days. 
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Upon determining for itself, the Commission must make up 
its own mind as to whether or not the ADL, in its zeal, was not reade 
ing into Mr. Cotten's program certain statements which were not 
there, or taking statements out of context from other Cotten broad- 
casts; whether or not the ADL is not pac in fact, ie vevens the 


Commission deliberately. 


The ADL alleges that on May 27, 1965 Mr. Cotten made 


other defmatory remarks. The text of the broadcast of May 27 (and 


apparently identical with that submitted by the ADL) is attached to 


this letter as Exhibit 18. 


It is up to the Commission to determine whether or not 
any of the material on Mr, Cotten's program is debatable, If it is 


the ADL should have availed itself of the opportunity to debate it. 
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"KTYM HAS TAKEN NO STEPS TO DETERMINE NEEDS" 


The ADL, in a weak surmise, alleges that..... "the licensee of 
| 
KTYM has taken no steps of any kind to acquaint himself with the needs 


- oN 
of its service area....'"' To say the least, this statement is enthusi- 


astically all-inclusive. The extent of the supposition is humorous in 


that it places upon the ADL the burden of proof to show that "., . the 


licensee of KT YM has made no steps of any kind to acquaint himself,..."' 


(Emphasis ours). -It appears, therefore, that if KTYM could demon- 


strate that it had made even one step of some kind, then the allegation 
of the ADL is again an attempt by the ADL to ‘deceive the Commission. 
On the positive side, KTYM has ample documentation that the licensee 
has made continuing attempts to acquaint himself with the needs of his 
community, and these documents wis available to the FCC. The licensee 
will be gratified in erent the evidence, if it is not already evident 
from the excellent record now in the hands of the FCC as the application 


for license renewel of KT YM. | 


"MR. WILLIAMS REASONABLE JUDGMENT" 

The ADL states: ",,... there can be no reasonable basis for 
Mr. Williams' judgment that these broadcasts......serve any public 
need or interest.......--'' Accused of lack of judgment, the licensee 
permitted Mr. Cotten to request letters of comment, and as has been 
shown, following ohe fifteen minute broadcast, over 2501 letters were 


sent. From the contents of these letters the Commission must deter- 
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mine for itself whether or not at least this one fifteen minute program 
on KTYM does not serve the public need and interest. The eee are 
intelligently written by educated people, and are the expression of the 
very public, wherein the public itself states that KTYM is serving the 
public interest. It would appear, thus, that the evidence of the service 


of the public by KT YM could not be any more dynamic. 


There is implied in the assertion of the ADL a clear picture of 
the ADL logic. To wit: If Mr. Williams does offer to give voice to 


various opinions, ergo, he is tnreasonable. 


The Commission must weigh the fact that the words in the ADL 
letter come from what is probably an honest, subjective bias by a group 
of paid professionals charged with seeking out bias, but a group of paid 
professionals who represent only a small portion of the Jewish commun-~ 


ity, and represent an even smaller portion of the total community. . 
7 $ 


Doubtlessly, aiso, the ADL, in attacking the conservative 


element of the total community, finds not only its viewpoints suspect, 


but also the ADL motives equally suspect. 


MISCELLANEOUS ; sees 
» 
The ADL charges that: "....either Mr. Williams has a distorted 
' génse of what constitutes the public interest, in that he will present any 
\ ) 


material for which he receives compensation irrespective of whether it 


is of any community interest or serves the public need ir his area, or 
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else he is using the license granted him and his facilities to serve his 
own personal views and prejudices, contrary to the purpose for which 


that license was granted......." 


KTYM replies by saying that this is auite a complex statement 
The ADL alleges that Mr. Williams "has a distorted sense of what 
constitutes the public interest." The "undistorted sense"! of the ADL 
has been challenged several times by Mr. Cotten on some twenty-five 
stations, and by Dr. McIntyre on some six-hundred stations. It would 
appear then that there are some: six-hundred and twenty-four other . 

. 

licensees, many of them Semetic, who disagree with the "undistorted 


sense" of the ADL. Among the general population in the Los Angeles 


area the ratio in this regard is a write-in majority of 250 to 2. 


As to whether the ADL statement "....he will present any 
material for which he receives compensation...." is true, KTYM 
replies that among the public service announcements mui KTYM 
carries as a matter of course are those of the United ; ewish Welfare, 
which announcements emanate from the come office headquarters aA does 
the ADL correspondence. On the other side of the coin, KTYM 
regularly accepts or rejects programs, and KTYM has a list of spon- 
sors with "money in hand" which KTYM has deemed not to put on the 


KTYM air. Since the ADL states "...he will present any material..." 


: \ } 
(emphasis ours) it has placed upon the ADL the burden of proving that 


~ 
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KTYM has not rejected even one program. It would appear that the 


ADL is carried away with enthusiasm, but not with fact. 


This, the licensee of KTYM suggests, casts some doubt upon the 


ability of the ADL to comment outside of a rather limited field, 
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THE ANSWER TO THE COMMISSION'S QUESTION ABOUT KTYM'S 
POWER TO CENSOR: 


KTYM is gratified that it has the opportunity to express its 


feelings in this regard. KTYM in its approach to censorship recognizes 
. Ise ; 


and interprets five separate guidelines. . 


(1) . The First Amendment to the Constitution: ‘ =i 
“Congress shall make no law respecting an establishment | 
of religion, or prohibit the free exercise thereof, or 
abridging the freedom of speech, or of the press; or the’ — 
right of the people peaceably to assemble." 
KTYM recognizes this law as one of the keystones of our way of life, and 
reads into the first amendment, into especially that portion = "'.. ; Congress 
shall make no law.... abridging the freedom of speech...." the interpreta- 
tion that any creature of Congress, which makes laws, cannot make any 
law which will abridge freedom of speech. On a personal level, KTYM 
therefore treats the right, which KTYM has as an individual, much in the 
light of the supreme law of the lang. KTYM as a licensee recognizes that. 
it has a right to accept or reject programs, but KTYM exercises that right 
with great restraint, and certainly does not intend to bow td the prodding 
| 
of a group of paid professionals whose viewpoint and interests are specific 
to its own personal self-interest, regardless how magnanimously it ane 


o 


nounces its objectives. 


(2) The. Statement of Commissioner Lovinger, of the Federal Communi 
cations Commission, who said.in essence: 5 


"Freedom of speech does not mean n letting a man voice 
only that with which we agree,..but means letting him 
voice that which is- entirely loathesome to us....." 
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Taking its cue from one of the heads of the Federal Communications 
Commission, KTYM again chooses to exercise its right to censorship 
with great restraint, and again, certainly does not intend to bow to the 
prodding of a group of paid professionals whose viewpoint At interests 


are specific to its own personal self-interest, regardless of how 


. “magnanimously it announces its objectives. 


(3) Section 315 of the Communications Act of 1934, Title 47, Ch. 5, 
U.S.C.A.: Which law states in part: 


" such licensee shall have not power of censorship over 
material broadcast under the provision of this section. Ww 


This part of the Communications Act applies to programs broadcasting 


on behalf of qualified candidates for public office. | 


In cooperation with the intent of the law, KTYM will consider 
(and especially around election time) certain broadcasts to be ones 


|, on behalf of a qualified candidate...'' even when the name of the 
candidate is not spelled out. There is obvious reason why the names 
of the candidates are'not spelled out when certain tax-free foundations 
"support" a candidates If the foundation were to openly endorse a par- 
ticular candidate, the foundation would stand a chance to lose its tax- 
free status. KTYM is not in the business of writing or intetpreting 
Internal Revenue Service precedent, but the management of KTYM is 
not so naive as to recognize the presence of political views or pressure 


\ 2 } 
when couched in the name of high-sounding zealots. 


f 


[80] 


KTYM has broadcast the voices of Mr. Eisenhower, Mr. 


Kennedy, Mr. Johnson, Though KTYM obviously cannot side with two 


divergent views at the same time, KTYM would silence neither. In 
good conscience, then KTYM always thinks a long time before it censors 
an uncomfortable view, and again, certainly does not intend 'to bow to 
the prodding of a group of paid professionals whose viewpoint and ; 
interests are, on occasions, unmistakably political, though they are 


paraded under a neutral pious cloak. : 


(4) The personal feelings of the licensee with regard to censorship. 


The licensee was brought up in a home where ‘Czechoslovak was 
spoken, and has complete command of that language. - Two years = the 
licensee, while visiting communist Czechoslovakia, was capable of 
being assimilated into the country as few other Americans have had the 
opportunity. The communist way of life, at best, is quite unpalatable. 

: The lack of amenities are annoying, but tolerable, But towering above 
all the other irritation was the restriction placed on free speech. This 
_ was the one facet of communist existence which was entirely and utterly 


intolerable--to the natives and especially to the licensee. 


The privilege to speek freely is one of the sweetest gifts of freedom. 
Though the privilege to speak freely has built into it the possibility of 
much abuse, and may most certainly breed tes balance the 


benefits far outweigh the abuses and inequities. be 


» 
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The licensee would not enjoy living in a world proposed by certain 
elements of our society, if he were not permitted to voice an objection. 
Without doubt, the opposing viewpoints must feel the same way. For this 
reason KTYM treads very gingerly whenever censorship is considered, 
and to repeat, does not intend to respond to the prodding of a group of 
paid protoacionats whose viewpoint, apparently is to silence the opposition, 
without making an attempt to reply to or to take a stand in the Courts 
against “...defamatory and untrue attack on the Anti-Defamation League 


and some of its principal officers and staff....." 
i) 


(5) The Fairness Doctrine: 

Without being precisely legal about it, there is one facet of the 
Communications law which requires a licensee to offer opportunity for an 
"injured" party to reply. Assuming that the "injured" party chooses to 
reply, the licensee has theoretical discretion to reject the broadcast. But 


in its naked essence, the fairness doctrine requires that an opposing view 


must ne aired in some way --whether the licensee likes it or not. This, 


then is forced censorship in reverse. To this the licensee does not object, 
inasmuch as he believes that both sides of a controversy should and must 


be heard: "....regardless how loathesome the opposing viewpoint....." 


But to determine what is in fact "an attack", the licensee is at a loss. 
KTYM considers it perenely unfair to ask = man who is not a EES of a 


particular organization which may be dedicated to fostering its own particular 
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brand of prejudices as against the prejudices of other people and organiza- 
tions to develop the same sensitivity to "criticism" of the precepts of the 


offended organization, as would the members of that offended organization, 
Protestants do ~— ao to the same remarks as Catholics. 
Democrats do not object to Mr. Goldwater Being branded “trigger-happy". 
Republicans do not object to Mr. Johnson being called an "arm-twister". 
Each eerie and each organization has its own sensitivities, and these 
‘are tied = with the basic ore insecurities, and bias of the individuals 
7 making up the group. Where in : the United States an individual might shrug 
off the criticism of his neighbors, the individual under different conditions 
in a foreign country may be worried, apprehensive, or even frightened by 
"the same criticism when he is in the minority. Where in the United States. 
he may be mildly irritated, under other circumstances he might be pM 
afraid, Thus, being "attacked" is a subjective thing. Goncensus | on what — 
constitutes attack is a aye There are as aot shades of opinion « as there 


are people. 


Seek to make your viewpoint or sensitivity preeminent over your 

| fellows; and you are in danger of his doing the same thing. Feel that your 
| 

opinion is more holy; and our opponent may succeed in forcing his brand 


of holiness upon you. 


In iow, of the foregoing, the writer, as licensee of KTYM feels an 


august and awesome duty to be discharged, whenever he has to golemnly say 


/ 
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to an individual: "You cannot go on the air". See bottom of KTYM 
contract, Exhibit No. 19. See also Affidavit for United Jewish 


Welfare broadcasts on KTYM. Exhibit No. 20. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 
In the Matter of 
Complaint of Anti-Defamation 
League of B’nai B’rith Against 
Station KTYM, Inglewood, California 


MEMORANDUM OPINION 


By the Commission: Commissioner Cox dissenting and issuing a 
statement. 


The Commission is renewing the license of Station KTYM, In- 
glewood, California in circumstances which make some comment 
and explanation appropriate. Renewal of this license was opposed 


by the Pacific Southwest Regional Office of the Anti-Defamation 
League of the B’nai B’rith (ADL) on the ground that broadcasts of 
“Richard Cotten’s Conservative Viewpoint” on October 7, 1964, 
and May 17 and 18, 1965, over KTYM disseminated anti-Semitic 
material and contained personal attacks on the ADL and its officers 
and staff. In addition to the ADL complaint, the Commission had 
received the response of KTYM to the complaint, a reply to the re- 
sponse, and numerous statements and exhibits associated with these | 
documents. All of the documents filed with the Commission in this 
matter have been considered in reaching a conclusion, and-it appears 
that the facts are fully presented by the documents before the Com- | 
mission. 


The Commission has concluded that the Cotten broadcast of 
October 7, 1964, contained a personal attack on the ADL and its 
General Counsel, Mr. Forster. The other broadcasts referred to did 
not contain personal attacks on ADL or its officials, but did contain | 
statements that can be regarded as anti-Semitic, and that will surely _ 
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be highly offensive to many persons of the Jewish faith as well as 
to fair-minded people of other faiths. In order to preclude any pos- 
sibility that the ruling of the Commission might be construed by any- 
one as indicating a contrary view, it is hereby declared that the in- 
dividual Commissioners wholly disapprove of broadcasts which en- 
courage bigotry or prejudice against any race, religion, or group. In- 
dividual Commissioners joining in this opinion have the strongest 
personal feelings against the views represented to the assailed broad- 
casts, and others similar to them, but believe that the action of the 
Commission must be governed by legal principles rather than the 
personal feelings of the Commissioners. 
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Following the complaint of the ADL, station KTYM offered 
the ADL an opportunity to reply to the Cotten broadcasts. It ap- 
pears that ADL was offered equal and comparable time to that of 
the broadcasts complained of. ADL took the position that it should 
not be required to, and would not, reply to anti-Semitic broadcasts, 
but that such broadcasts are so contrary to the public interest that 
a licensee which permits them to be made is thereby disqualified to 
hold a broadcast license. 


The controversy has engendered deep, understandable, and pro- 
per emotions on both sides, and these have resulted in a mass of 
documents and discussion. However, the issue that is now presented 
is relatively simple: should the Commission act to suppress the ex- 
pression of views which it abhors or to require the opportunity for 
the expression of opposing views? From the viewpoint of the broad- 
cast, does a licensee fulfill his legal duty when he offers adequate 
and comparable time to reply to broadcasts containing allegedly de- 
famatory and false comment, or has a broadcast licensee a legal duty 
to prevent broadcast on his facilities of comment containing defama- 


tion or falsehood? 
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The issue presented here is not whether the broadcasts in ques- 
tion were proper, or were false and defamatory, or were anti-Semitic, 
or were in the public interest. Although these issues are of great- 
est interest to the parties, lend themselves to the most dramatic and 
forceful statements and may attract the most attention, they are not 
legal issues that are properly before the Commission in this proceed- 
ing. The Commission cannot put such matters in issue without be- 
coming the censor of broadcasting, which it is forbidden to do. If 
the Commission were to undertake to judge in this proceeding that 
certain broadcasts are false, defamatory and anti-Semitic, and there- 
fore contrary to the public interest, it would soon be called upon to 
make similar judgments that other broadcasts are false and defama- 
tory to Negroes, to Socialists, to Catholics, to pacifists, to militar- 
ists, and eventually to the members of every ethnic, religious and 
political grouping. 

The Commission has long held that its function is not to judge 
the merit, wisdom or accuracy of any broadcast discussion or com- 
mentary but to inusre that all viewpoints are given fair and equal 
opportunity for expression and that controverted allegations are bal- 
anced by the presentation of opposing viewpoints. Any other posi- 
tions would stifle discussion and destroy broadcasting as a medium 
of free speech. To require every licensee to defend his decision to 
present any controversial program that has been complained of ina | 
license renewal hearing 
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would cause most — if not all — licensees to refuse to broadcast any 
program that was potentially controversial or offensive to any sub- , 
stantial group. More often that not this would operate to deprive 

the public of the opportunity to hear unpopular or unorthodox 
views. 
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It is the judgment of the Commission, as it has been the judg- 
ment of those who drafted our Constitution and of the overwhel- 
ming majority of our legislators and judges over the years, that the 
public interest is best served by permitting the expression of any 
views that do not involve “a clear and present danger of serious sub- 
stantive evil that rises far above public inconvenience, annoyance or 
unrest.” Terminiello v. Chicago, 337 US 1, 4 (1949); Chaplinsky 
v. New Hampshire, 315 US 568; Ashton v. Kentucky, ___US__, 
34 LW 4398 (1966); This most assuredly does not mean that those 
who uphold this principle approve of the opinions that are expres- 
sed under its protection. On the contrary, this principle insures that 
the most diverse and opposing opinions will be expressed, many of 
which may be even highly offensive to those officials who thus pro- 
tect the rights of others to free speech. If there is to be free speech, 
it must be free for speech that we abhor and hate as well as 
for speech that we find tolerable or congenial. 


In broadcasting it is required that controverted or controversial 
matters be subject to fair and adequate opportunities for reply by 
those of differing viewpoints. The details of this doctrine are dis- 
cussed in other Commission statements and are not in issue here. 
In this case it is plain that the licensee has offered and has affirmed 
his intention to continue to offer fair and reasonable opportunity 
for the expression of conflicting and opposing viewpoints to those 
of the broadcasts complained of. This is all that the law requires. 
We cannot make the right to a license renewal dependent on our 
judgment as to whether the assailed broadcasts were in themselves 
false and defamatory or not. Near v. Minnesota, 283 US 697 (1931). 
We do not hold that these broadcasts, or any similar broadcasts, were 
in the public interest, but rather that it is in the public interest to 
have free speech on all subjects on licensed broadcast facilities pro- 
vided only that all viewpoints are afforded a fair and equal oppor- 
tunity for expression. 
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Action is being taken by a letter addressed to KTYM, a copy 
of which is attached. 


FEDERAL COMMUNICATIONS: COMMISSION* — 


Ben F. Waple 
Secretary 


Adopted: June 17, 1966 
Released: June 17, 1966 


*See attached statement of Commissioner Cox. 
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STATEMENT OF COMMISSIONER KENNETH A. COX 
DISSENTING TO THE GRANT OF RENEWAL 
WITHOUT HEARING 


The majority’s decision to grant a renewal of license to station 
KTYM on the record before us, and without hearing, is to me in- 
credible! The station has broadcast, without inquiry into its truth- 
fulness, material which is patently defamatory and apparently com- 
posed of deliberate untruths. It proposes to continue this practice 
in a new license period. The Commission does not find that such 
broadcasts are consistent with operation in the public interest. It 
does not find such material is protected by the Constitution. It does 
not hold that a responsible broadcaster, faithful to his public trust, 
could carry such material without even checking its factual founda- 
tions. But it holds, contrary to every relevant precedent of the 
courts and the Commission itself, that it is no proper concern of the © 
Commission whether the broadcasts were or were not consistent with 
the public interest. It holds, in short, that it is no proper concern 
of the Commission whether the station operates in the public inter- 
est or not. 

I think it clear that the licensee of station KTYM has failed to 
exercise even the beginning of proper licensee responsibility for the 
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use of his station, and that he has broadcast, with reckless disregard 
of its truth or falsity, viciously defamatory matter which is not pro- 
tected against Commission concern by the First Amendment. Be- 
cause the questions presented are so important to the administration 
of the Communications Act, I feel it is necessary that I set forth my 
views in some detail. However, to reach the serious questions which 
the majority ignores, it is first necessary to clear away any miscon- 
ception as to our duty. 


In an unbroken line of decisions, this Commission and the 
courts of the United States have enunciated the Commission’s au- 
thority and, indeed, its duty to deny a renewal of license where the 
station’s program service has not been in the public interest. Where, 
as here, the material is maliciously harmful, and is so 


1} agree that KTYM’s presentation of the Richard Cotten program broad- 
cast October 7, 1964, contained a personal attack on the ADL and on its Gen- 
eral Counsel, Arnold Forster. The Commission’s letter to the licensee correctly 
points out the station’s failure to send them a transcript of the attack with an 
offer of time to respond, as required by the Commission’s Fairness Doctrine. 
We have previously made clear that a licensee cannot properly sit back and wait 
for complaint where he has broadcast a personal attack. I would therefore also 
censure the station for this failure to discharge its responsibilities as a broadcast 
licensee. 
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lacking in any possible social value as to be beyond the protection of 
the Constitution, the Commission’s duty is clear. Such action by 
the Commission is not forbidden prior censorship, and is not in con- 
travention of any constitutional right. 


Over a period of almost 35 years the courts have agreed that 
program service is an essential part of operation in the public inter- 
est. Thus, under the Radio Act of 1927 with exactly the same stand- 
ards as the present Communications Act, the Federal Radio Com- 


JA 72 


mission was sustained in Trinity Methodist Church South v. Federal 
Radio Commission, 61 App. D.C. 311, 62 F.2d 850, cert. den. 284 
U.S. 685, 288 U.S. 599, decided in 1932, when it denied a renewal 
of license because the licensee had, inter alia, “‘abused [the license] 
to broadcast defamatory and untrue matter.” The court was at pains | 
to point out that Near v. Minnesota, 283 U.S. 697, which prohibited | 
prior censorship by government, did not operate as a bar to denial 
of renewal of a license based on the licensee’s past conduct. See 
also KFKB Broadcasting Ass'n. v. Federal Radio Commission, 60 App. 
D.C. 79, 47 F.2d 670. 


In 1952, the Commission was again sustained in refusing to 
grant an initial license to one who made defamatory attacks. Inde- 
pendent Broadcasting Co. v. Federal Communications Commission, 
89 U.S. App. D.C. 396, 193 F.2d 900, cert. den. 344 U.S. 837. In 
1964, the Commission was sustained in its denial of renewal based 
upon the broadcast of deceptive “treasure hunts.” KWK Radio, Inc. 
v. Federal Communications Commission, 119 U.S. App. D.C. 144, 
337 F.2d 540, cert. den., 380 U.S. 910. The year before it had 
been sustained in a denial of a renewal based in large part upon simi- 
lar programming excesses. Immaculate Conception Church v. Fed- 
eral Communications Commission, 116 U.S. App. D.C. 73, 320 F. 
2d 795, cert. den., 375 U.S. 904. And should the Commission have 
to be reminded that as recently as March 25, 1966, the Court of 
Appeals directed it to hold a hearing on a renewal involving com- 
plaints of improper discriminatory programming (going beyond the 
mere failure to put on both sides of controversial issues)? Office 
of Communication of the United Church of Christ v. Federal Com- 
munications Commission, ___ U.S. App. D.C.__,____—~*F-.2d 
No. 19,409. The majority does not even mention these cases when 
it tells us that the Commission cannot determine whether a station’s 
program service has been, or will be, consistent with the public in- 
terest. It has simply thrown out the statutory standard which Con- 
gress has commanded us to apply. 
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The Commiission several times states that it is not holding that 
these broadcasts were in the public interest. The statute imposes a 
duty upon the licensee to operate in the public 
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interest and a duty upon the Commission to grant a renewal of li- 
cense only if it’ finds that operation is in the public interest. See 
Sections 307(a), (d). What became of these duties? The reason 
given by the majority for sloughing aside its duty — the desire “. . . 
to have free speech on all subjects . . .” — ignores the vital consid- 
eration that there is no public interest in a pattern of calculated, 
reckless falsehoods concerning individuals or groups — in wantonly 
ruining lives and reputations. The Supreme Court in recent cases? 
has made clear that such speech has no Constitutional protection 
and may properly be the subject of damages, actual and punitive, 
in State courts. There is thus no basis for the majority’s view that 


First Amendment considerations render it, the Federal agency charged 
with seeing to it that radio stations operate in the public interest, 
helpless to act. 


With that out of the way, let me tum to the issues in the case, 
- first giving the necessary background. 


1. Background 


This matter came to our attention through a complaint of Octo- 
ber 25, 1965 filed by the Pacific Southwest Regional Office of the 
Anti-Defamation League of B’nai B’rith (ADL), which claimed there 
was a serious question whether the license of standard broadcast sta- 
tion KTYM, Inglewood, California, should be renewed. The com- 
plaint alleged in substance that station KTYM has fallen short of 
its responsibility as a licensee by presenting programs in a recorded 
series entitled “Richard Cotten’s Conservative Viewpoint” which con- 
tained intemperate and false attacks on the Jewish community. 
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The Commission requested the licensee’s comshents, directing 
particular attention to the statement that Mr. A. J. Williams, Presi- 
dent and sole owner of the licensee, had stated that he had no power 
to censor any broadcast. The response of station KTYM, filed on 
December 3, 1965, asserted that any controversial program of a poli- 
tical nature is bound to displease some people; that the Cotten broad- 
casts had been almost unanimously supported in letters received by — 
KTYM, which indicated that they served a public need; that the | 
Anti-Defamation League had been offered free time to answer the 
Cotten broadcasts — without acceptance by that organization; and 
that in view of the great importance of freedom of speech, the li- 
censee would exercise its right to reject programs of 


2See particularly Garrison v. Louisiana, 379 U.S. 64, discussed within. 
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the nature involved here with great restraint, and not at the “prod- 
ding of a group of paid professionals whose viewpoint and interests 


are specific to its [ie., the ADL’s] own personal self-interest. 
3 


On January 13, 1966, the ADL filed a response, in which it 
stated the essence of its complaint to be “that by permitting its fa- 
cilities to be used for the dissemination of several blatantly anti- | 
Semitic broadcasts, the said licensee had caused serious question to : 
be raised as to the propriety of renewing its license. The complaint 
charged that the licensee had allowed one Richard Cotten to make 
a calculated appeal to anti-Semitic prejudice by attempting falsely 
to equate Communism and Judaism.” 


Finally, the licensee filed a further response on February 7, 
1966. This response reiterated that the ADL could have answered 
the Cotten broadcasts on free time offered by the station, and that 
this is the fair solution where people have conflicting viewpoints. It | 
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stated that the licensee would not set himself up as a judge of the 
programs because he could not accept the Anti-Defamation League’s 
credentials against those of Cotten to censor Cotten, and that ““when 
a commentator on KTYM spends his full time and talent to prepare 
a 15-minute broadcast per day (on 25-plus stations) that commen- 
tator must be reasonable and practical. In two years of broadcast- 
ing and of uttering lies and libel, he would have long since been 
discredited.” The response also urged that Cotten could be stop- 
ped in court if he deliberately lied, and that the licensee cannot 
make such judgments, which should be left to public opinion. 


I have set forth above the essential of the dispute, and will 
develop certain key facts at greater length in the discussion which 
follows. I am also attaching as Appendix B hereto copies of Richard 
Cotten’s broadcasts on KTYM of October 7, 1964 and January 6, 7, 
and 8, 1965.4 


3 Pages 24 through 29 of the KTYM response, which represent the princi- 
pal statement of Mr. Williams’ views on his responsibility for material he broad- 
casts, are appended hereto as Appendix A, exclusive of two exhibits therein re- 
ferred to which show that KTYM has carried spot announcements for The United 
Jewish Welfare Organization, and that the KTYM contract form reserves to the 
station the right to cancel any contract for the broadcast of matter over its fa- 
cilities. Other statements by Mr. Williams on this central issue will be referred 
to later. 


4In addition, ADL complained, at various times, of programs broadcast 
on May 7, 1964, June 1, 1965 (first mistakenly identified as presented on May 
17 and 18, 1965), and November 26, 1965, alleging that all of these contained 
anti-Semitic matter. 
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2. The licensee’s failure to exercise responsibility 
as to a defamatory series of broadcasts based on 
calculated falsehood or reckless disregard of the 
truth 


In my view, the essential allegations of the ADL, corroborated 
as they are by KTYM, make it impossible for the Commission to 
find at this time that the public interest would be served by the 
grant of a renewal of license to KTYM. The facts before us, which 
ought to be the subject of a full public hearing, demonstrate that 
the owner of KTYM has failed to exercise the basic responsibility 
of a licensee for material broadcast over his station by presenting, 
without reasonable investigation, material which defames a religious 
group and as to which there is a serious question whether it is based 
on calculated falsehood or reckless disregard of the truth. 


Two things must first be made absolutely clear. One is that 
we are concerned here with a series of programs whose general char- 
acter was known to the licensee. We are not dealing with an isolated 
program; with a debate, where the licensee may not know in advance 
what the participants will say; or with a broadcast by a candidate 
for public office, the only class of program as to which Congress 
withheld from the licensee his normal censorship powers. The spe- 
cific programs of which complaint was made were identified and 
called directly to the attention of Mr. Williams. As to at least one of 
them — the program of October 7, 1964, which was the basis for 
ADL’s original complaint to the station — he says that he had the 
program auditioned before it was aired and listened to it on the day 
it was broadcast.> 


The other is that the broadcasts here at issue (i) are defamatory, 
they unquestionably attempt to tie Jews and Judasim to Com- 
munism, and thus to attack the reputations and the place in society 
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of millions of Americans, and (ii) on the record before us, are based 
on calculated falsehood or reckless disregard for the truth. A con- 
sistent theme of the four broadcasts, whose scripts are appended 
hereto as Appendix B, is that Jews are pro-Communist. Thus, they 
repeatedly utilize quotations by Jews, whose religion is particularly 
pointed out by Mr. Cotten, and who apparently state, “from the 
horses mouth no less” as the January 6, 1965 broadcast puts it, that 
Judaism is the same as Marxism or Socialism, and that anti-Commu- 
nism is the same as anti-Semitism. The quotations are from two 
publications of ‘the early 1940s, Jewish Voice and Jewish Life; from 
Rabbi Stephen’ Wise, who died in 1949; and from a book by the 
poet Israel Zangwill about the London ghetto, written in the 1890s.° 
This material is de- 5 


Response filed February 7, 1966, p. 18. 


The October 7, 1964 broadcast also quotes from a letter from Joseph P. 
Kamp “to the United States government” written some time before October 20, 
1951 which stated with respect to Arnold Forster, General Counsel of the ADL, 
that, “If you can get President Truman to let you look at the FBI files, you will 
discover that Forster’s right name is Fastenburg and that he was a member of the 
Communist spy ring.” 


ADL says the Forster spy charge is wholly false, and has submitted an af- 
fidavit by Mr. Forster categorically denying that he was a member of a Commu- 
nist spy ring, or that he has ever been a Communist, a member of the Commu- 
nist Party or a Communist sympathizer. 
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scribed by Mr.'Cotten in the broadcasts as extremely significant, and 
is used to substantiate his apparent thesis that it is an inherent kinship 
of Judaism and Communism which explains the attacks by such organ- 
izations as the' ADL against groups which Mr. Cotten believes are ded- 
icated only to the fight against Communism and Socialism (deemed 
by him to be the same, e.g., in the broadcast of January 6, 1965, after 
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again quoting from Jewish Voice and Jewish Life, “You see, my 
friends, we know that Communism and socialism are one.”) The 
ADL claims that Mr. Cotten’s attempt to link Communism with 
Jews by means of such material is calculated falsehood because the 
quotations are either untrue (e.g., there is no substantiation for the 
Rabbi Wise quotation), or dishonestly used (e.g., the statements of a 
character in the Zangwill book are misleadingly imputed to Zangwill — 
himself, and Jewish Voice and Jewish Life were Communist publica- | 
tions not shown to be representative of Jewish opinion). 


What is the licensee’s responsibility in these circumstances? A 
broadcast licensee’s responsibility for all matter carried on his sta- 
tion, other than broadcasts by political candidates, is clear.7 But 
no one would argue that 


7Report on Chain Broadcasting (May 2, 1941) p. 66: 
“The licensee is obliged to reserve to himself the final decision as 


to what programs will best serve the public interest. We conclude | 
that a licensee is not fulfilling his obligations to operate in the 
public interest, and is not operating in accordance with the ex- 
press requirements of the Communications Act, if he agreesto 
accept programs on any basis other than his own reasonable deci- | 
sion that the programs are satisfactory.” 


Regents of New Mexico v. Albuquerque Broadcasting Co., 158 F.2d 900, 
906 (C.A. 10, 1947): 


“(I]t is the right and non-delegable duty of the [licensee], acting 
reasonably, to determine whether a program offered by [an out- 
side party] is in the public interest ... .” 


Report and Statement of Policy Re: Commission En’ Banc Programming 
Inquiry, 20 Pike & Fischer, Radio Regulation 1901, 1912-13 (1960), “Broad- 
casting licensees must assume responsibility for all material which is broadcast 
through their facilities... .” Only with respect to broadcasts by candidates 
for political office did Congress relieve the licensee of this responsibility by 
stripping him of the power to censor. Section 315 of the Communications Act, 

47 U.S.C. 315; Farmers Union v. WDAY, 360 U.S. 525 (1959). Furthermore, 
Section 3(h) of the Communications Act (47 U.S.C. 3(h)) expressly provides that 
a broadcast station is not a common carrier. This freedom from a carrier’s obliga- 
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tion to transmit everything tendered to him necessarily imposes on the broadcaster 
responsibility for choosing among the various programs offered to him. See also 
(footnote to be continued) 
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he must pre-screen or pre-audition all material carried, nor would I 
suggest that he must examine the source for every statement made on 
his station before permitting it to be broadcast. This is not feasible, 
for example, with respect to news items coming from reputable news 
services or in the case of a debate or panel show. There are a host of 
situations where the licensee presents spokesmen whose conflicting 
views on public issues can and should properly be left to public scruti- 
ny and resolution, so long as both sides are heard. To impose a more 
stringent requirement of a prior check on the accuracy of all state- 
ments in these situations, which of course do not exhaust the list, 
would inhibit the free dissemination and discussion of news and ideas 


that is the underlying objective of the First Amendment and the pub- 
lic interest standard of the Communications Act. 


Thus, I fully agree with the majority that to “require every li- 
censee to defend his decision to present any controversial program 
that has been complained of in a license renewal hearing would . . . 
operate to deprive the public of the opportunity to hear unpopular 
or unorthodox 'views”. My disagreement is that the majority does 
not recognize the distinction between this general principle and 
what the public interest requires, and the Constitution permits, in 
the case of calculated or reckless falsehoods concerning individuals 
or groups. Defamatory material, based on calculated falsehood or 
reckless disregard of the truth, stands on an entirely different footing 
with respect to the First Amendment and the public interest. Such 
material serves no public good, can ruin reputations and lives, and 
is therefore peculiarly abhorrent. It has no proper place in the op- 
erations of a public trustee. Therefore, the public interest does re- 
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quire that where there is a pattern of broadcasts defaming individ- 
uals and groups, based on use of source material that may be delib- 
erately false or embody a reckless disregard of the truth — the li- 
censee must make the judgment that the material is within reason- 
able bounds of accuracy and in the public interest, based upon his 
own study of the material sought to be broadcast and of such other | 
material as may be necesssary to make a reasoned judgment. If the 
material is based upon calculated falsehood or reckless disregard of 
the truth, it cannot properly be presented, consistent with the pub- 
lic interest. Indeed, I cannot conceive how anyone argue that a pat- 
tern of deliberately false programming, designed to defame individ- 
uals or religious or racial groups, can be said to serve the “public 
interest in the larger and more effective use of radio” (Section 303 
(g) of the Act). 


The Supreme Court has made clear that calculated or reckless 
falsehoods concerning individuals or 


Churchill Tabernacle v. Federal Communications Commission, 81 U.S. App. D.C. 
411, 160 F.2d 244 (1947); Simmons v. Federal Communications Commission, | 
83 U.S. App. D.C. 262, 169 F.2d 670 (1948), cert. den. 355 U.S. 846; MclIn- 
tire v. Wm. Penn Broadcasting Co., 151 F.2d 597, 600 (C.A. 3, 1945), cert. 

den. 327 U.S. 779 (“. . . Congress has confided the selection of program mate- | 
rial to be broadcast to the taste and discrimination of the broadcasting stations”’). 
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religious or other groups have no constitutional protection. In Gar- 
rison v. Louisiana, 379 U.S. 64, a case involving the alleged defama- 
tion of public officials, an area where the Court has been most care- | 
ful to preserve the freedom to criticize government, the Court stated | 
at p. 75: 


The use of calculated falsehood, however, would put a dif- 
ferent cast on the constitutional question. Although hon- 
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est utterance, even if inaccurate, may further the fruitful 
exercise of the right of free speech, it does not follow that 
the lie, knowingly and deliberately published about a pub- 
lic official, should enjoy a like immunity. At the time the 
First Amendment was adopted, as today, there were those 
unscrupulous enough and skillful enough to use the delib- 
erate or reckless falsehood as an effective political tool to 
unseat the public servant or even topple an administration. 
Cf. Riesman, Democracy and Defamation: Fair Game and 
Fair Comment I, 42 Col. L. Rev. 1085, 1088-1111 (1942). 
That speech is used as a tool for political ends does not au- 
tomatically bring it under the protective mantle of the Con- 
stitution. For the use of the known lie as a tool is at once 
at odds with the premises of democratic government and 
with the orderly manner in which economic, social, or poli- 
tical change is to be effected. Calculated falsehood falls 
into that class of utterances which “are no essential part 
of any exposition of ideas, and are of such slight social 
value as a step to truth that any benefit that may .be de- 
rived from them is clearly outweighed by the social inter- 
est in order and morality. . . .” Chaplinsky v. New Hamp- 
shire, 315 U.S. 568, 572. Hence the knowingly false state- 
ment and the false statement made with reckless disregard 
of the truth, do not enjoy constitutional protection. 


In addition to this clear statement, it is relevant to note that 
the Supreme Court in 1952 sustained the validity of a state stat- 
ute making it a crime to distribute a publication which “portrays 
depravity, criminality, unchastity, or lack of virtue of a class of 
citizens, of any race, color, creed or religion” and which “exposes 
the citizens of any race, color, creed or religion to contempt, deri- 
sion, or obloquy or which is productive of breach of the peace or 
riots. ...”” Beauharnais v. Illinois, 343 U.S. 250. 


Since the material here broadcast by KTYM over a period of 
several months was patently defamatory, Mr. Williams had the duty 
on his own initiative to inquire into the truthfulness of the source 
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material. He could have asked the commentator for his sources and _, 
taken other reasonable steps to check the accuracy of asserted bases | 
for the defamatory statements. Further, even assuming a situation — 
where there was justification for an initial failure to inquire, there 

is, I believe, an absolute duty to make inquiry with respect to future 
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material of the same nature, and from the same source, where the 
licensee is given notice by other parties that the material may not 
have a truthful base. 


But the record before us demonstrates that this licenseee did | 
not inquire into the validity of the material before it was broadcast, | 
and has no intention of doing so in the future. The majority does 
not hold to the contrary. In short, the licensee informs the Com- 
mission that he will continue to follow a pattern of operation whereby 


defamatory broadcasts of this nature may, or will, be presented and | 
that he will not concern himself with the truth or falsity of the source | 
material used for the defamatory purpose — and the Commission 
responds by finding that such a pattern of operation will serve the 
public interest, convenience and necessity. 


Let me make clear precisely what the Commission is here 

authorizing. Suppose that Mr. X approaches a station licensee in 

a small town to seek time for a series of broadcasts, explaining that 
he believes Mr. Y is ruining the town by maintaining brothels and 
bribing police officers, and he wants to give the details on the radio. 
The majority has told the licensee that it need be of no concern 
to him whether Mr. X can corroborate these very serious charges 
— that without making the slightest inquiry in this respect, he may 
present Mr. X, and simply notify Mr. Y of his opportunity to re 
spond. Further, since the licensee need not make any inquiry, it is 
presumably irrelevant under the majority’s view what Mr. X’s response 
might be to any inquiry about corroboration. Thus, the licensee 
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could present the program even though Mr. X responded that he had 
no corroboration and urged instead that the program would be popu- 
lar, that Mr. X ‘has a right of free speech, that Mr. X had said simi- 
lar things before without being sued, and that the licensee should 

let Mr. Y answer instead of censoring Mr. X. Further, even where 
the licensee is told of very substantial questions concerning the 
truth of the charges, he can continue to present such programming 
without making the slightest inquiry. I simply do not see how any- 
one can seriously contend that this is responsible licensee conduct, 
or that such a pattern of operation is in the public interest. 


Further, the majority decision does not advance the general 
public’s right of free speech. Every licensee is in fact a censor with 
the power to deny others the use of the airwaves to express their 
views; only an unlimited supply of frequencies or of time could make 
it possible for everyone to have his say — in effect making broad- 
casters common carriers. The Commission’s decision does not change 
this, and it does not expand or preserve anyone’s access to the air- 
waves. 


$1 have set forth in Appendix C what the record shows in this respect, 
together with the statements of the licensee on this question and my com- 
ments upon them. 


[363] 


What the Commission’s action does do is strip the present 
system of any rational foundation by authorizing the licensee to 
deny or grant the right to speak in these circumstances at his whim. 
If the licensee need not, but may, examine and judge what defama- 
tory material he carries, he may say no to a Mr. X one day, and 
yes to another Mr. X the next day. This furthers no one’s free 
speech. Moreover, it seems to me intolerable, for it leaves no stand- 
ard to gauge the licensee’s execution of his trusteeship. No licensee 
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can possibly (or, of course, should) say yes to every Mr. X without 
checking Mr. X’s material. 


Even KTYM does not quite contend that that is its policy. Then 
on what basis does KTYM decide whether to check first, or to permit 
Mr. X to go ahead, truthful or not, and let Mr. Y answer if he can? 
The only correct approach is for the licensee to check such mate- 
rial in every situation before he uses it, or else not permit it to 
be broadcast. The alternatives are either mindless, arbitrary deci- 
sions as to who shall speak and what the public shall hear, or else 
dishonest ones dependent upon the licensee’s personal views. 


Finally, I shall comment briefly with the licensee’s defenses.9 
The licensee’s main standard of decision is that his responsibility 
ends with affording time to one who disagrees with matter he has 
presented. In effect, the licensee is claiming the right to stand 
aside — to present a series of programs which, for all he knows, 
irresponsibly purport to link a religious group to Communism and 
an individual to a Communist spy ring, and to do so without bring- 
ing to bear his own judgment, on the ground that if complaint is 
made, he will afford time to answer. I do not believe a licensee can | 
force upon an individual or a group the obligation to respond to an 
attack which, if he had discharged his responsibilities, would never 
have been broadcast. This position misconceives the Congressional 
scheme and ignores the public interest. In light of the principles 
set forth above, and the nature of the material, what was required 
here was the licensee’s own judgment that the series of broadcasts 
were not based on in- 


9Since Section 315 of the Act is inapplicable because no appearance of a 
candidate for public office involved, the alleged political aura of the broadcasts 
did not relieve the licensee of his responsibility. Nor did the receipt of letters in- 
dicating that many listeners liked the programs excuse his failure to make ajudg- 
ment — there is probably a substantial audience for obscene programming. The | 
suggestion that Mr. Cotten must be accurate and responsible because he had 
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not been “stopped” in court is, in the circumstances, clearly insubstantial in 
the context of the concept of licensee responsibility. Neither is it reasonable 
to assume, as Mr. Williams does (Response of December 3, 1965, p. 5; Response 
filed February 7, 1966, p. 54), that one who is slandered or libeled always sues. 
In fact, this remedy affords very little protection in many situations — a fact 
known to all too many polemicists. In any event, the licensee’s special statu- 
tory responsibility to operate in the public interest in the broadcast field is not 
met by reference to private law remedies. Nor could the station disclaim re- 
sponsibility by suggesting that Cotten has a constitutional right to use KTYM, 
no matter what he says. No right of Cotten’s is abridged by the exercise of an 
informed judgment by the station not to afford him time. As the Court said 
in McIntire v. Wm. Penn Broadcasting Co., 

(Continued) 
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accurate or misleading source material and that they constituted pro- 
gramming “‘in the public interest.” (Regents of New Mexico v. Albu- 
querque Broadcasting Co., supra.) To determine this may be a bur- 
den, but if so, it is the burden accepted by a broadcast licensee when 
he accepts his public trust. 


A licensee may not accept the great power of choice his license 
confers upon him and simultaneously deny it any meaning. Every 
licensee, Mr. Williams included, accepts some material and rejects 
other. When a program is carried, a choice has been made just as 
surely as if the program had been rejected. When the material is of 
the sort we are dealing with here, the requirement that the choice 
be the licensee’s and that it rest upon his own informed judgment, 
is the necessary heart of a licensing system under which a Federal 
agency places in a perilously few hands the tremendous power to 
determine who shall speak on radio and television and who shall 
not. 


3. The use of KTYM to broadcast malicious defamation 


The licensee therefore had a duty in these circumstances to 
make a reasonable effort to determine the truth or falsity of the 
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source material and whether presentation of the programs was 

in the public interest. If upon the exercise of his responsibility. 
he found that the programs were based on the use of calculated or | 
reckless falsehoods. they could not be presented. consistent with his : 
statutory duty to operate in the public interest. It is. I think, axio- 
matic that a pattern of broadcasts of calculated or reckless falsehoods 


concerning individuals or groups is not in the public interest. 


Since the licensee here did not exercise his responsibility. and 
has indicated that he would not do so in the future. the threshold 
and critical issue in this case is the failure of the licensee of KTYM 
to exercise proper responsibility for the use of his station. Accord- | 
ingly, it is not necessary to reach the question whether. had he ex- ! 
amined into the truthfulness of the defamatory material being broad- 
cast and determined that it should be presented. the resulting pat- 
tern of operation would be consistent with the public interest. The | 


majority, however. has ignored the question of licensee responsibility, 


and has simply found that the broadcasts in question can be presented _ 
to promote **. . . free speech on all subjects...” This holding cannot | 
be made on the record before us or in light of pertinent public in- 
terest and Constitutional considerations. 


151 F.2d at 600-601, “True. if a man is to speak or preach he must have some , 
place from which to do it. This does not mean, however. that he may seize a 
particular radio station for his forum.” No one has a right to time for the pre- 


sentation of his views over a broadcast station unless (i) he is a candidate for | 
public office whose opponent has been permitted to use the station. or (ii) he 
has been personally attacked over the station. 


[365] 


While the matter can only be resolved by hearing. the record 
before us, at the very least. raises substantial questions whether these 
broadcasts do not defame an individual and a religious group through 
the use of deliberate lies or reckless disregard of the truth or falsity 
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of the statements made. Granted that the licensee has great leeway 
to make reasonable judgments in this area, we cannot say, on the 
material before us, that a pattern of broadcasts of this nature could 
reasonably be presented in the public interest. 


I believe it important to go over some pertinent facts as to the 
present record, for that record squarely presents the question of 
whether the licensee of KTYM proposes to continue a pattern of 
broadcasts of falsehoods which are either deliberate or reckless against 
individuals or religious groups. Thus, he has now received from Mr. 
Cotten in January of this year a letter concerning the Rabbi Wise 
quotation, in which Cotten, while giving other reasons for his belief 
that Rabbi Wise was a Socialist, fails to give any purported source 
for the statement attributed to Rabbi Wise in the broadcasts. This 
statement therefore appears to have been made up out of the whole 
cloth. 


Mr. Cotten also deceived his audiences in his use of the Zangwill 


book, by palming off the statements of a character in the book as the 
direct statements of Zangwill himself. This was done on the Janu- 
ary 6, 1965 broadcast in two ways. It was done first by a decep- 
tive reading of the quotations from “Children of the Ghetto.” Cot- 
ton first described Zangwill as a poet and then read what “the poet” 
had said, giving the impression of direct exposition of views by Zang- 
will. The truth is that “the poet” who made the statements was a 
fictional character called “‘the poet” in the novel, and, indeed, a char- 
acter who, I am told, is treated contemptuously by Zangwill. How- 
ever, since the broadcast mentioned no poet other than Zangwill, 
no KTYM listener was likely to realize this. The same erroneous 
impression was given later in the same broadcast, when Cotten told 
his audience to remember “the thinking indicated by Israel Zang- 
will, Socialism is Judaism and Judaism is Socialism, and a bit further, 
‘My brothers, how can we keep Judaism in a land where there is no 
Socialism?” This immediately follows his statement that “Com- 
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munism and socialism are one.” The next day, Cotten similarly mis-_ 
used the same material, stating: “We quoted the famous jewish poet, 
Israel Zangwill who seemingly revealed that he deemed it impossible 
to ‘keep Judaism’ in a land where there was no ‘socialism’! ! Now 
personally I believe this is pretty near the ‘root of the matter.’” 


The use of the quotations from Jewish Voice and Jewish Life, 
whose significance to his theme Cotten strongly emphasized, also 
clearly raises a question of good faith. The ADL claims that 
these publications, probably long since defunct, were Communist 
publications whose views were not representative of Jews generally. 
That this is so is apparently recognized even by Mr. Williams himself. 
In a letter of January 18, 1965 to Mr. Cotten, after the broadcasts 
in question, he indicated that he had mentioned the ADL complaint 
to Cotten three days earlier, and again mentioned to Cotten the ADL 
complaint and “the statement 
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that a quotation from the Jewish World/? (a Communist publication 
which they abhor), taken by itself on a later broadcast, might lead 
the average listener into thinking it is representative of Jews in gen- 
eral.” (Exh. 6, KTYM reply of December 3, 1965). There is no 
evidence of any reply, or that Mr. Williams pursued the matter further. | 


In the circumstances, it is unreasonable to find that no substan- | 
tial issue is raised as to whether a pattern of operation of this nature 
is consistent with the public interest. The deliberate attempt has 
been made to defame an entire religious group through the use of 
material which is either patently unrepresentative, deliberately dis- 
torted, or, on the record before us, simply non-existent. I have al 
ways believed in the fullest expression of ideas, controversial or other- 
wise, on and off the airwaves, and have never approved of Commis- 
sion action on the basis that I found views disagreeable or that they | 
were offensive to some listeners. What I am concerned about here 
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is the systematic use of calculated lies broadcast to large audiences 
to defame an entire religious group. 


No decision by any court that I know of holds that the Com- 
mission is to find such use of radio in the public interest, or beyond 
our reach on Constitutional grounds. No reasonably relevant hold- 
ing commands our inaction. I see no social value in deliberate de- 
famation of a teligious group, and the Supreme Court has already 
told us in Garrison v. Louisiana, supra, that the Constitution does 
not protect it. But the Commission majority finds it consistent with 
the public interest. 


J0v4r. Williams did not even give the names of the publications correctly. 
However, Mr. Cotten presumably knew to what he was referring. 


11 The Editorializing Report, 13 F.C.C. 1246, relied upon by the major- 
ity, does not equate deliberate defamatory falsehood with controversial discus- 
sion. In fact, Paragraph 17 reads as follows: 


It must be recognized, however, that the licensee’s opportunity to ex- 
press his own views as part of a general presentation of varying opin- 
ions on particular controversial issues, does not justify or empower any 
licensee to exercise his authority over the selection of program mate- 
rial to distort or suppress the basic factual information upon which any 
truly fair and free discussion of public issues must necessarily depend. 
The basis for any fair consideration of public issues, and particularly 
those of a controversial nature, is the presentation of news and infor- 
mation concerning the basic facts of the controversy in as complete 
and impartial a manner as possible. A licensee would be abusing his 
position as public trustee of 

(Continued) 
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I wish to make it clear that we are not concerned here with 
isolated good-faith mistakes in judgment, for which I would not urge 
denial of renewal, but with a persistent refusal to discharge the basic 
responsibility of a licensee and the knowing continuation of program- 
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ming based on falsehood. Nor are we concerned with the entirely 
different situation of a licensee who presents the views of the far 
left or far right as part of a documentary or similar program deal- 
ing with the role of organizations and individuals espousing such views. | 


these important means of mass communication were he to withhold from ; 
expression over his facilities relevant news or facts concerning a contro- 
versy or to slant or distort the presentation of such news. No discussion 
of the issues involved in any controversy can be fair or in the public in- 
terest where such discussion must take place in a climate of false or mis- 
leading information concerning the basic facts of the controversy. 


In Pacifica Foundation, 36 F.C.C. 147, also relied upon, there was no issue of 
deliberate or reckless disregard of the truth. Furthermore, that decision is con- : 
trary to the majority’s position in this case, since in Pacifica the Commission 
emphasized the requirement of licensee responsibility for the program con- 
tent there in question. 


Other relevant Supreme Court decisions are similarly consistent with the 
views I have expressed. Terminiello v. Chicago, 337 U.S. 1, decided before 
Beauharnais, holds only that a city may not broadly make speech a crime mere- | 
ly because it “stirs the public to anger, invites dispute, brings about a condition | 
of unrest, or creates a disturbance.”” And New York Times Co, v. Sullivan, 376 | 
U.S. 254, does not immunize even criticism of public officials where a defama- 
tory falsehood is made with knowledge of its falsity or reckless disregard of 
whether it is true or false. There is at the very least, a substantial question 
here, needing resolution in a hearing, of whether the licensee of KTYM has not | 
brought himself directly within this standard. See also, Trinity, Methodist 
Church, South v. Federal Radio Commission, 61 App. D.C. 311, 62 F.2d 850, 
cert, den, 284 U.S. 785, 288 U.S. 599; Independent Broadcasting Co. v. Fed- 
eral Communications Commission, 89 U.S. App. D.C. 396, 193 F.2d 900, 
cert. den. 344 U.S. 837. 
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Clearly such a program would not be in the same category as the series _ 
of broadcasts by Mr. Cotten here in question. Finally, I am not say- | 
ing that none of Mr. Cotten’s programs should be carried by broad- 
cast stations. I have confined myself to particular elements in the 
specific broadcasts about which complaint has been made. The ADL 
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specifically states that it raises no question as to Mr. Cotten’s broad- 
cast views on a variety of other issues. My opinion is limited to the 
facts of this case, and it would be unwise to speculate as to 
what might be sound policy in other situations. 


I have limited my holding to the facts of this case, and so pre- 
sumably has the majority. But even as so limited, let no one be de- 
ceived as to the importance of the action taken by the majority. It 
is, in the circumstances, a major step away from the concept of li- 
censee responsibility so central to the scheme of the Act. In light 
of the history of the world in our century, these programs stand as 
a bald attack upon the lives, the fortunes and the sacred honor of 
millions of our fellow countrymen. The Communications Act does 
not permit a grant without hearing when substantial public interest 
questions are raised. I dissent from the grant of a renewal of license 
to Station KTYM and vote to set the renewal application for hear- 
ing. 
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Appendix B 


Transcript of Richard Cotten Broadcast 
KTYM — October 7, 1964 


(Music — America the Beautiful) 


This is Richard Cotten, spokesman for the Committee of Chris- 
tian Laymen of Kern County, California and wholly dedicated to 
exposing Socialism, Communism, one-worldism and any other form 
of totalitarianism that is undermining our way of life. We are for 
individual responsibility, for a return to constitutional government, 
for less centralization of power, for states’ rights and we are for ex- 
posing the Federal Reserve. We are for the sovereignty of the United 
States of America and are unalterably opposed to any plan to surren- 
der our God-given Republic to any form of totalitarian rule. Now, 
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won’t you join us and take one more look at the ever-increasing evi- 
dence that we are indeed being surrendered to a one-world govern- 
ment. : 


(Music ends) 


Our previous program dealt in detail with the newly organized 
Council for Civil Responsibility and their intent to do great harm to 
the ultra Conservative. Today, I will mention another group. It will 
be B’nai B’rith’s Anti-Defamation League. I will be treading on for- 
bidden territory. By some unwritten rule, it is not considered the 
thing to do to criticize this organization or indeed to criticize 
anything having to do with the Jew. May I make myself clear? Even 
as the National Council of Churches does not speak for all Christians, 
so also, the Anti-Defamation League does not speak for all Jews. I’m 
about to draw upon an extensive article in the Fresno Bee, Satur- 
day, September 19, wherein the Anti-Defamation League is organiz- 
ing a campaign to expose the same groups that we outlined yester- 
day in our program relative to the so-called Council for Civil Re- 
sponsibility. Surely, one should have a right to defend oneself. The 
close of the article, in speaking of the Anti-Defamation League, states 
as follows: 

“The Anti-Defamation League, founded in 1913, is a Jewish 
organization formed specifically to combat anti-Semitism and 
to quote ‘secure justice and fair treatment for all citizens.’” 
unquote. 

I am well aware this sounds reasonable, but may I add two | 
quotes. The New York publication, Jewish Voice, July and August 
of 1941, page 23, states as follows: ‘“Anti-Communism is anti- 
Semitism.”” Another quote, this from the publication Jewish Life, 
also New York, “Scratch a professional anti-Communist and you 
will find an anti-Semite.”’ Now, I have probably never brought you 
any single message more important than the preceding. “Anti-Com- 
muism is anti-Semitism,” and “‘Scratch a professional anti-Commu- 
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nist and you will find an anti-Semite.”” Where do we go from here? 

Do we bow our necks because of the smear or do we do the best 

we can to expose those who would subvert our Constitution, our way 

of life and trust the facts can stand on their own two feet? I know 

not what course you choose to follow, but for me, I choose the lat- 

ter. If Dan Smoot, and the Church League of America and the Con- 
servative Society of America and similar groups are to be considered 
Radical Right by the ADL, then surely the voice of the right should 
be free to speak for itself. 


Let’s get back to my newspaper article. We learn that the ADL 
considers the Radical Right a growing threat to democracy and the 
nation. Good. We don’t live in a democracy, and finally, some of 
us are finding it out. Next, Dore Schary, I guess it is, producer 


[376] 


and playwright, who is the League’s National Chairman, said the 
“Radical Right is a magnet for bigots, rejects the traditional toler- 
ance of our two-party system and tends to see history as a conspi- 
racy of evil and faithless men,” and I say, ‘So be it.’ Yes, there is 
a conspiracy and it is as old as time, and it is openly and avowedly 
anti-Christian.: As for the two-party system, the conservative is 
fighting for nothing more than a return to constitutional govern- 
ment, a government of law. As for the magnet for bigots, what is 
his definition of a bigot? Is it a person with racial pride and inte- 
grity? And it is not by chance that the word bigot rhymes with mag- 
got, and it is intended to leave an unpleasant connotation. 


The article then advises that a document that has been in pre- 
paration for four years and should not be considered an attack on 
the Republican Party or its presidential candidate is about to be pub- 
lished. The report, entitled “Danger on the Right,” was written by 
aman who Mr. Schary called Arnold Forster, who happens to be the 
ADL’s legal counsel. 
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Now, in the Congressional Record, on the date of October 20th, 
of ’51 in an article relating to how “Communist spies misue commit- | 
tees of Congress,” Representative Clare Hoffman of Michigan in the 
House of Representatives denounced a plot to suppress campaign 
against Communism. He read charges and promised to fight un- 
American treatment of Joseph P. Kamp in the interest of justice 
and fair play. And he told how the Red smear influenced the 
jury. A part of the sworn testimony to which this refers was a let- 
ter from Mr. Kamp to the United States government wherein he out- | 
lined specific charges. I will read three paragraphs verbatim. | 

“Three months ago the Anti-Defamatiion League of B’nai 
B'rith issued its annual report in the form of a smear book 
which made violent and vicious false attack against the lead- 
ing movements fighting Communism in the United States. The 
book, ‘A Measure of Freedom,’ was plugged day after day 
by Walter Winchell. 

“The author of the book and the chief director of the ADL 
is a man who calls himself Armold Forster. If you can get 
President Truman to let you look at the FBI files, you will 
discover that Forster’s right name is Fastenburg and that he 
was a member of the Communist spy ring.” 

Now that seems to me to be highly relevant. If the allegation 
is correct, one should be so advised as he pursues the ADL’s new 
volume. The book that Mr. Kamp alludes to is quite a book. It is 
interesting to find the organizations that they consider as anti-Semi- : 
tic. It includes Upton Close and Merwin K. Hart of the National 
Economic Council. It includes an endless listing of organizations 
which include in their titles the word “Christian.”” As you know, 
we include both the publications, “Closer Up,”’ which is the out- 
growth of Upton Close’s work, and the National Economic Coun- 
cil Newsletter on our list of vital publications. 


Merwin K. Hart passed away just a few months ago, universally — 
loved and respected in knowledgeable conservative circles. It is dis- 
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turbing to find patriots labelled in this fashion. If your library has 
the volume, A Measure of Freedom, 1 would commend it to your 
persual (sic). It will serve as an excellent background for the pend- 
ing “Danger on the Right” written by the same author. 


[377] 


So now comes the problem. I want you to learn a great deal 
in this area, and radio has its limitations. However, politics are in 
the air and I believe I have a solution. First of all, you should know 
more about Joseph P. Kamp and his trials and tribulations. He went 
to jail for you: Yes, he did. Pressured by infiltrated congressional 
committees, he refused to reveal the names of his supporters. He 
was jailed for contempt, and the ADL took the credit. 


All right. That’s history, but if he was wrong, you should know 
it, and if he was a hero, he’s entitlted to recognition, and I think 
we'll let you be the judge. 


Recently the organization that published Mr. Kamp’s booklets 
came out with one that is very revealing. It is entitled “Why Gold- 
water Must Be Destroyed” and it will make “Choice Not An Echo” 
look like a middle-of-the-roader. The pamphlet gets to the root of 
the problem. You are going to be besieged with “Danger on the 
Right.” Possibly this will give you some helpful answers. It is said, 
“A word to the wise is sufficient,” I assure you this is powerful am- 
munition, and if you get this booklet, it will include a little list of 
other booklets available. One of these, “The Bigots Behind The 
Swastika Spree,” is absolutely a classic. 


Now, the ADL or Anti-Defamation League does not like Joseph 
Kamp, and, in fact, they call him a jail bird, but you be the judge. 
Send for this booklet; we will get it for you to see. 


Now, what I’ve just done is this: I will be labelled an 
anti-Semite for having mentioned the ADL and especially for having 
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something good to say about Joseph P. Kamp and his material. So 

be it. The bugaboo of not being able to comment upon smears by 

Jewish organizations simply is getting old fashioned. And when the ' 
ADL openly attacks the conservative movement, it is high time you — 
were given enough information as to make an intelligent decision. 
I might mention another excellent pamphlet distributed by the same | 
organization. “Catholics, Communism and The Commonweal” has a | 
wealth of information. : | 
For those who would like to criticize things Catholic, this will | 
show Communistic control over one of their publications. And ad- 
versely, it will show the Christian devotion, and loyal patriotism of 


the author, an Irish Catholic named Brophy. 


Anyow, let’s show a little courage. Joseph Kamp’s writings 
fill a needed niche, and he knows a lot about those who must de- 
stroy Goldwater. No matter what other books you have read on 
the political picture, until you read this pamphlet, you have nota_ 
rounded picture, in fact have been kept in almost total ignorance. I | 
would also commend to your reading the entire eight page article 
from the Congressional Record. I am not in a position to reproduce. 
it at this moment, but copies of our broadcast will give sufficient in- | 
formation for identification. 


Now, let’s go back over this slowly. ‘“Anti-Communism is anti- | 
Semitism.”” So spoke the Jewish publication, Jewish Voice, and ! 
“Scratch a professional anti-Communist and you will find an anti- 
Semite.”” Thus spoke the Jewish Life, also a New York Jewish pub- 
lication. 


My friends, what does this tell you? It is very simple. Simply 
that the smear word “‘anti-Semite” is the means of destroying any 
right wing movement. It has always been 
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thus and always will be. Being fully informed is your only protec- 
tion. Some time ago, I did a program entitled “Anti-Semitism” and 
if you send for this broadcast, we will include that documentation. 
In it I endeavor to make it clear that it is not I who interject 
the Jewish issue but an organization, in this instance, the ADL at- 
tacks the Conservative movement and I am supposed to be im- 
mobilized by fear. I simply won’t have it. 


It was the eminent authority, Rabbi Stephen Wise, founder of 
the political, political powerful — excuse me — of the powerful poli- 
tical American Jewish Congress in 1935, who said “Some call it 
Marxism but I call it Judaism.” Now, it’s a free country. Or, 
at least, it has been. But if I am going to fight Marxism and some 
deem that to be an attack upon Judaism, then it is obvious that I 
will end up smeared with anti-Semitism. Were there time, I could 
give you some pretty remarkable for instances, but I simply do not 
have time right now. 


If you will please stay with us, I will be back after one minute 
with our announcer. 


(Announcer — not identified) 


You are listening to a miracle, the miracle of the American way 
of life. They very fact that Richard B. Cotten is heard on this sta- 
tion is an evidence that there still is some freedom left in the United 
States. How long this freedom will remain is in real question now. 
If the current trend continues, Richard B. Cotten and all those who 
would bring you little known facts regarding the conspiracy and ac- 
tion within our shores will be silenced. You will hear only those 
things your leaders, Quote — Unquote, want you to hear. The en- 
couraging thing is that you still can control this situation. But the 
time is late and frankly, Mr. Cotten needs to hear from you in a fi- 
nancial way right now. We do not apologize for this request because 
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| 
your sacrificial gifts are the only means we have of staying on this 
station. We need a number of very generous investors. But if you 
can only give very little, please do what you can. The smallest gift, 
when multiplied by the thousands of listeners to this broadcast, can 
accomplish great things. The important thing is not to wait. Do it 
right now. Next week, next month, next year may be too late. Ad- 
dress that investment to: Richard B. Cotten or Conservative View- 
point, Post Office Box 1976, Bakersfield, California. | 


(Richard Cotten) Now, if you will send for the booklet, “Gold- 
water Must Be Destroyed,” which will expose who’s promoting and 
what’s behind the conspiracy to get Goldwater and to discredit the 
conservatives, you will have a lot of light shed+in many dark places. 
Sixty-two pages of pure dynamite and I believe that you’ll agree that 
treason is the reason. 


This is our broadcast No. 220 or part two of “The Smear” ie 
we will include our broadcast “‘Anti-Semitism.”” Make no mistake 
about it. In this land of the free, each man is entitled to his reli- 
gious convictions, but let’s curb the tendency to defame another 
man’s character. Let the record speak for itself. It is certainly 
interesting. 


Program 220, Post Office Box 1976, Bakersfield, California. ! 
We need your contributions to continue to purchase radio time. | 
Will you make this part of your tithes and offerings. 


Until tomorrow, this is Richard Cotten reminding you as al- 
ways — freedom is not free, free men are not equal and equal men 
are not free. God bless you. 
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Presenting : Richard Cotten’s 
WHO OR WHAT DOES CONSERVATIVE VIEWPOINT 
THE A.D.L. REPRESENT? P.O.Box 1976, Bakersfield, California 


Vol. 3, Nos. 5,6 & 7 “Freedom is not free, free men are not 
January 6, 7 & 8, 1965 equal, and equal men are not free”! 


IN TIMES OF NATIONAL EMERGENCY, SILENCE ISN’T GOLDEN, 
IT’S YELLOW! 


“So because thou art neither cold nor hot, I will spue thee 
out of my mouth” (Rev. 3:16) 


Some little time ago I brought you a program entitled “Anti- 
Semitism”. At a later date I brought a three day program which 
I entitled “The Smear”. Both dealt with what is basically the same 
problem. The effort on the part of some groups or organizations to 
discredit the American who endeavors to defend “our way of life” 


and believes that this is a Christian Constitutional Republic. Now 
the fight is well out in the open. 


A few words are necessary before I get involved in the subject. 
It has been said, “none but a Jew dare criticize a Jew”, I personally 
don’t believe it.’ But irrespective, what I am about to deal with is 
an ORGANIZATION, or rather in this instance, TWO ORGANIZA- 
TIONS, both of whom claim to speak for the Jewish People. I 
don’t believe they necessarily do. There is a parallel in the work of 
the NATIONAL COUNCIL OF CHURCHES, a socialistically minded 
organization if I ever saw one, who masquerade as the VOICE OF 
AMERICAN PROTESTANTISM. Just as this organization in no wise 
reflect the opinion of the fundamental, bible believing, God fearing, 
patriotic Christian, so too I hope to find, so too do these two or- 
ganizations I am about to mention do not reflect the opinion of all 
the Jewish community. Far from it. But a very real problem exists, 
and we are about to speak on one or more facets of it. 
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Also before I get well started, let it be said that all of the prin- 
cipal Conservative Organizations in America, are finding themselves 
under attack by the ANTI DEFAMATION LEAGUE and its agents. 
It is both “unChristian” and immoral to expect the right wing not 
to explain its position. ! 


To my knowledge the position of the ADL is now being chal- 
lenged by something like a bakers dozen of the conservative organ- 
izations. I will be bringing you quotes from COUNTERATTACK; 
which is a very valuable publication put out by a group headed by 
ex-FBI men who plan to see us continue under a “Republican” form 
of government. Dr. McIntire is carrying on what threatens to be-' 
come a running battle. The COUNCILOR had taken a mighty swing 
as has the CHURCH LEAGUE OF AMERICA. The FREEDOM 
PRESS, THE PAUL REVERE YEOMAN ASSOCIATES, THE CANA- 
DIAN INTELLIGENCE SERVICE, JOSEPH P. KAMP’S HEADLINE 
PAMPHLETS and many others are realizing this information must 
be gotten to the public. I say good and more power to them. 
Mind you, this is not a “religious” issue!! It is the ADL (the anti- 
defamation league) who would have you think so. Frankly, as I 
hope to develop, it is a matter of the objectives of the organization. 
So from this point on, what I have to say will be, as the saying goes, 
nothing but solid documentation. Wish me well, there is no point 
in the entire battle for the Republic more in need of clarification: 


The immediate reason for this program, which I do in an ef-' 
fort to show that we must resist all efforts toward “‘world govern- 
ment”, centered in a news clipping some two or three weeks ago: 

I quote, “(headline) JEWISH CONGRESS PLANS TO FIGHT “radi- 
cal right”, then the article, UP Wire Service, dateline Chicago: “The 
American Jewish Congress, (AJC) has started a nationwide campaign. 
to counter what it calls programs of “‘smear and intimidation” spon- 
sored by extremist groups. C. Irving Dwork, national secretary of 

the congress, told the organization’s National Governing Council Sun- 
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day that right wing activities have increased since election day. 
Dwork said the American Jewish Congress campaign would directly 
attempt to discourage contributions to ultrarightist groups from cor- 
porations, foundations and wealthy individuals.” Unquote, end of 
article, now isn’t that something. That’s really bringing it nght out 
in the open!! A group that purposes to represent a large segment 
of American Jewry plans to try to cut off the money to “ultra right” 
groups, by directly approaching corporations, foundations, and 
wealthy individuals!! Mind you, it isn’t anything about communism 
that they want cut off, just the “ultra rightist” organizations. Well, 
it should be allowed that the “ultra rightist” make a reply to their 
“smear and intimidation” accusation. 


Let’s go back a few weeks, last September was the date for the 
ANTI DEFAMATION LEAGUE declaring war on the Radical Right 
and contending that it was a THREAT TO THE UNITED STATES 
OF AMERICA! This report included such groups as the Christian 
anti-Communism Crusade, the national Education Program, Facts 
Forum and the Dan Smoot Report, the Church League of America 
and the Conservative Society of America. It described as extreme 
conservatives the Americans for Constitutional Action, the Young 


Americans for Freedom and the magazine, the National Review among 
others. This too is deserving of an answer. 


My friends, what these organizations have in common is an all 
out commitment toward the preservation of the Republic, the United 
States of America. What they all have in common is a firm resolve to 
expose SOCIALISM as a threat to our national surivival. Now if this 
contention is correct, how long is America going to stand for 
an organization which labels patriots as anti-semites and bigots for 
trying to preserve “our way of life” which is, of course, Freedom 
under God, States Rights, individual responsibility, and a Republi- 
can form of Government!! So now as the saying goes, from the 
horses mouth no less, let us see if this isn’t the heart of the matter. 
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[380] | 

Probably as kind a starting place as any would be to quote from 
the writings of the Jewish Poet and leader, Israel] Zongwill, wherein 
he was addressing the “Children of the Ghetto” as the volume was 
called, or the English jewish community back at the turn of the/cen- 
tury. Mind you, Zangwill is not only a leader but is also known for 
his early support of the Zionist movement. (He later separated from 
them when they insisted upon a return to Jerusalem rather than an 
other area that Zangwill deemed suitable.) Listen closely to the by- 
play as he, the poet, addresses victims of a “sweater factory” where 
undoubtedly there were existant sweat shop conditions: “Brethren 
in exile,” said the poet. “The hour has come for laying the sweater 
low. Singly we are sand-grains, together we are the simoom Our great 
teacher, Moses, was the first Socialist. The legislation of the Old 
Testament — the land laws, the jubilee regulations, the tender care 
for the poor, the subordination of the rights of property to the in- 
terests of the working men — all this is pure Socialism!” 


The poet paused for the cheers which came in a mighty vol- 
ume. Few of those present knew what Socialism was, but all knew 
the word as a shibboleth of salvation from sweaters. Socialism 
meant shorter hours and higher wages and was obtainable by march- 
ing with banners and brass bands — what need to inquire further? 


“In short”, pursued the poet, “Socialism is Judaism and Judaism 
is Socialism, and Karl Marx and Lassalle, the founders of Socialism, 
were Tewe Judaism does not bother with the next world. It says, Eat, 
drink and be satisfied and thank the Lord, thy God who brought thee 
out of Egypt from the land of bondage.” But we have nothing to 
drink, we have nothing to be satisfied with, we are still in the land 
of bondage.” (Cheers.) “My brothers, how can we keep Judaism 
in a land where there is no Socialism? We must become better Jews, 
we must bring on Socialism for the period of Socialism on earth and 
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of peace and plenty and brotherly love is what all our prophets and 
great teachers meant by Messiah-times.” 


Now there is a great deal more in this very readable little vol- 
ume but basically I think that tells the story. “My brothers, how 
can we keep Judaism in a land where there is no Socialism? “We 
must become better Jews, we must bring on Socialism”. My friends, 
I wonder if the American Jewish Congress, and the ANTI DEFAMA- 
TION LEAGUE: OF AMERICA would be so kind as to openly allow 
that their grievance with the “radical right” is that it is blocking any 
and all efforts by any group or organization, to “bring on socialism?” 
No matter how thin you slice it, only in this explanation can you 
find the answers to why these organizations are death of “‘conserva- 
tives” but don’t waste any time fighting communism.!!! It was of ° 
course the eminent authority, Rabbi Stephen Wise who is quoted as 
having said, “‘some call it martism, I call it Judaism.” 


Let’s take 2 moment and take inventory and see just where we 
are, we who term ourselves “conservatives” in America. 


First, last and always, we believe in “Freedom of Speech” in 
America. We do not believe any organization has a right to advo- 
cate the overthrow of the government. And the government is a 
Constitutional Republic, each of the several states being guaranteed 
a “Republican Form of Government.” 


Now religiously speaking, there should be room for all beliefs 
in America. But the end result should be obvious to the most un- 
thinking persons, if one organization is going to take political ac- 
tion, as in the case of the AMERICAN JEWISH CONGRESS AND 
THE ANTI DEFAMATION LEAGUE OF AMERICA, and another 
group refuse to'“mix in politics” as does the fundamental Christian 
church in America. It would be interesting to study the develop- 
ment of that particular suicidal doctrine. 
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I have been studying an amazing little booklet. It is entitled 
“J Testify” and the author is Robert Edward Edmondson, now de- 
ceased, but in his day a very capable newspaperman. In his day he 
had quite a run with the American J ewish Congress and was even held 
for trial by the then mayor of New York, La Guardia. The mayor 
resisted all efforts to bring the case to fair trial and when it proved 
that the advantage would rest with Mr. Edmondson, it was dismissed 
following a petition by the American Jewish Congress, back in 
April of 1958 so we now see history somewhat repeating itself. Ed- 
mondson made it abundantly clear in all his writings that he was in 
no wise attacking the Jewish community, certainly did not consider 
their religious beliefs to be pertinent to the case, but that he did 
endeavor to expose what he deemed to be an international conspir- 
acy which appeared to have a great many Jewish adherents. And sud- 
denly, as he fought to expose “Socialism, Communism, one world- 
ism, ‘“‘he found his meager resources pitted against the American Jew- 


ish Congress and it’s limitless “power of the purses”. His contention 
was that under FALSE JEWISH LEADERSHIP, the downfall of the 
nation was being engineered. His documentation would appear ir- 
refutable, certainly as we see our nation bled white to create the 
new nation of Israel and the land stolen from the Arabs who had 


occupied for literally thousands of years, it is difficult to see how 
our national and international policies can long endure. Certainly 
we are not working toward keeping our “sovereignty”, but rather 
toward a “One world”, Socialistic, government. Mind you, there 
is no law in the land against a citizen of the Republic desiring that 
end, there is something inconsistent however with taking public of- 
fice, swearing to uphold the constitution, and then working to so- 
cialize the government. Zionism is a political move, not a religious 
one. But it was Ben Gurion, premier of Israel who boldly told us, 
as published in the Look magazine, “within 25 years he looks for 
the supreme court of all mankind”, to be in Israel, with all other 
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governments subservient. He can dream, so can I, of a free 
America, the land of our forefathers, preserved as a heritage, for 
my children. America has always welcomed “oppressed minorities” 
to her shores but not for the purpose of altering our form of gov- 
ernment. The entire concept of a separate nationality is alien to the 
American idea. Needless to say there are a great many Jews who 
would dearly love to have the ADL, and the AJC, stop trying to 
protect them. | The dual citizenship claimed for the adherents of the 
pharisaic teachings as laid down in the Talmud, is unquestionably 
very trying. 

May I include two quotes that I always found intriquing: 
The New York Publication, Jewish Voice, July, August issue, 1941, 
page 23: I quote, Anti-Communism is anti-semitism. And this jew- 
el, from the Jewish Life, also New York: Scratch a professional 
anti-communist and you will find an anti-semite. Unquote. May I 
suggest you bear that in mind as you read of the ADL and the AJC 


declaring war on the so-called “radical right’’ which is, what all 
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trying to defend America from communism. You see, my friends, 
we know that: Communism and socialism are one. Last that you re- 
member also the thinking indicated by Israel Zangwill, Socialism is 
Judaism and Judaism is Socialism, and a bit further. “My brothers, 
how can we keep Judaism in a land where there is no Socialism?” 
Unquote, well I may not have an answer to that one, but I do believe 
it behooves each and every citizen of the republic, regardless of ra- 
cial, ethics, or religious background, to defend the republic against 
those who would try to subvert it to some form of Godless, Socialis- 
tic, One world government. I can do no less, and stand before God 
as I understand His purpose in my life, my allegiance to The Republic 
demands everything I have. It’s a fine Republic, it’s been more than 
generous to all “alien minorities”. It is to be regretted if the pre- 
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sumed leadership of such a minority declares war on those who 
fight to preserve our rich heritage. 


Tomorrow we will continue to reveal a pattern of control be- 
tween this concept and the One World organizations, the sooner you 
write for it the sooner you will have it and before I am through, 
there should be some fairly revealing quotations. Oh yes, I am not 
an “anti-semite”, and if anyone tells you that I am, tell them their 
mistaken. But you can tell them this, I am a Christian, Constitu- 
tional, Conservative. Maybe they'll be honest enough to answer, 
well, that’s the same thing! Then indeed you could say, “well that’s 
mighty, mighty interesting!! 


Until tomorrow, our post office box is Box 1976, Bakersfield, 
California, program No. 5, and this is Richard Cotten reminding you 
as always, freedom is not free, free men are not equal, and equal 
men are not free plus, it seems fitting. THIS IS A REPUBLIC, NOT 
A DEMOCRACY, LET’S keep it that way!! God bless you. 


January 7 & 8, 1965 


In starting this series of talks I stressed that it is only after both 
the Anti Defamation League of Bnai Brith and the American Jewish 
Congress have publically determined to destroy the so-called “radi- 
cal right” that it was deemed wise to try to rationalize their objec- 
tives. The age-old “smear of “anti-semitism” is supposed to have: 
sufficient power to prevent our retaliation. Thus far I have been| 
as objective as possible, trying to ferret out the explanation as to 
why these two monstrously powerful organizations that purport to 
speak for American Jewery, are death on the “Right wing” and soft 
on communism. Yesterdays program endeavored to shed some light 
on what appears to be the only logical conclusion. We quoted the 
famous jewish poet, Israel Zangwill who seemingly revealed that he 
deemed it impossible to “keep Judaism” in a land where there was 
no “socialism”!! Now personally I believe this is pretty near the’ 
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“root of the matter”. Copies of the broadcast are available and if 
either the ADL or the AJC wish to challenge the massive evidence 
indicating that they wish to create “‘socialism’’ I will give their re- 
buttal publication and then proceed to further document what ap- 
pear to me to be the facts in the case, namely that these organiza- 
tions see the “right wing” standing in the way of their plans to bring 
us under a One-world socialistic Government. Mind you, under our 
present laws this is a legitimate objective if they wish to pursue it. 
But similarly it must be presumed that I have not only the right 
but the moral obligation to expose the pitfalls of “socialism” and 
try to reveal what to me is a diabolic pattern. 


Today and tomorrow I intend carefully documenting, from the 
words of eminent men within our government, the fact that indeed 
there is such a power bent upon the destruction of our two party 
system. Now as I do this let it be known that not less than twelve 
“conservative organizations” are each, in their own way, trying to 


educate the American public to the workings of the Anti Defama- 
tion League in: America. To name a few (who deem it high time 
for a frontal attack upon this organization) we find Church League 
of America with Major Bundy, the Twentieth Century Reformation 
hour with Dr. Carl McIntire, The publication COUNTERATTACK 
published by some pretty wonderful ex-FBI men, THE COUNCIL- 
OR edited by Ned Touchstone, THE HERALD OF FREEDOM edit- 
ed by Frank Capell, and other competent, Constitutionalists, who 
are determined to preserve as a Republic, the United States of Amer- 
ica. Also as many of you know, it was the infamous smear book 
entitled DANGERS ON THE RIGHT written for the anti-defamation 
league, that brought this matter to the entire “right wing’s’” atten- 
tion. I had been exposed to the same author, a man who now calls 
himself Arnold Forster wherein the same anti defamation league had 
used him to smear patriots back in 1950 in a volume entitled “A 
MEASURE OF FREEDOM”. If the ADL is supposed to be the 
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friend of the jewish community, I can only say “who needs ene: 
mies?”” Of course there is a very complex answer. 


Now then, listen carefully to the words of Senator William 
E. Jenner of Indiana, addressing the Senate on February 23, 1954: 
(oh, how I wish we had some of his kind around right now) I 
quote: 
“We have a well organized political action group in ss 
country, determined to destroy our constitution and estab- 
lish a one party state. This political action group has its own 
political support organizations, its own pressure groups, its 
own vested interest. Its foothold within our government, 
and its own propaganda apparatus.” 


Unquote and now let’s get down to the subject. I may have 
to take the rest of this day’s broadcast to qualify my “‘witness” but 
if so, it’ll be worth it, because in my opinion none have done a bet- 
ter job of describing the working of the ADL and the AJC than did 
founder of the California Senate Fact Finding-Committee on Un- 
American Activities, in California, Senator Jack B. Tenney. Oh, he 
paid the price all right, powerful forces finally defeated him, but he 
is now engaged in a highly successful law practice in Southern Cali- 
fornia. While he was in Sacramento, the “Tenney Committee” had 
the respect of law enforcement throughout the nation. | 


Now, if I seem ponderous please bear with me for a moment, 
it is presumably impossible to criticize this organization and con- | 
tinue on the air, I intend proving otherwise but I do want to make 
very clear, my position. 


First item: Both the Anti Defamation League and the Amer 
can Jewish Congress have publicly and taken on the “right wing’ | 
which they contend is a threat to the United States of America. 
This unquestionably deserves an answer. 


2nd item: Before someone starts calling me an “anti semtitez 
(a smear term if I ever heard one) let it be said that neither the ADL 
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nor the AJC necessarily speak for all of “Jewery” anymore than the 
National Council of Churchs speaks for all of protestantism. 


[382] 


3rd item: I shall proceed, as the fellow said when asked how 
a porcupine makes love, very, very, carefully. Let it be said that I 
will bring you the written expression of Senator Jack B. Tenney 
rather than my own, and that I will first fully qualifying him as to 
his qualifications for expressing such an opinion: Now that is the 
American way of doing things, no “smears”, no labels, just facts, 
from the best possible authority. 


Senator Tenney wrote several books which an obedient organ- 
ization has caused to disappear from your library shelves if indeed, 
they ever had'the courage to purchase them in the first place. Three 
of these books were reprinted under one cover, called the TENNEY 
REPORTS ON WORLD ZIONISM. One book therein is entitled 
“Zion’s Fifth Column’, another is “Zionist Network” with an in- 
troduction by Franklin Hichborn who in turn wrote wonderfully 
well on how “‘minorities control the majorities in congress”, and the 
third book, “‘Zion’s Trojan Horse” with an introduction by Col. John 
Beaty. The latter gentleman has several distinctions. One is that 
he authored the book, IRON CURTAIN OVER AMERICA and 
thereby won the everlasting hatred of the ADL, the other being that 
posthumously the Sovereign State of Texas by official action caused 
to be read into the record, a very worthy commendation. May I 
say that no less dignitaries than General Stratemeyer, General Al- 
mond, Admiral Crommelin, and General Del Valle recommend his 
book most highly. In addition, Senator William A. Langer, Chair- 
man of the Judicary Committee expressed the opinion that, quote, 
“J think it ought to be compulsory reading in every public school 
in America.” Unquote, referring to the book IRON CURTAIN OVER 
AMERICA, by the author, John Beaty who is about to bring you 
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his opinion of the writings by Senator Jack B. Tenney that I want 
to share with you. If this sounds round about, there is a rea- 
son. Listen now, to his opinion of Tenney’s writings: 


“Ten years of arduous work in the California Senate 
as Chairman of the Committee on Un-American activities has 
given Senator Tenney a great body of information on vital 
facts to which newspaper columnists and other political wnt- 
ers, and even academic historians, have no means of excess. 
The reason is obvious. In his strategic position, Senator Ten- 
ney not only had opportunities denied to others for uncov- 
ering secret data; he even had the power to force the disclo- 
sure of much information which would under no circumstan- 
ces have become known to a writer who was not in a similar 
position of government authority. 


“Other authors have written books which purport to 
cover the history of the past half century or to deal with 
the foreign policy of the United States of America and yet, 
from fear of an alien minority, make no reference whatever 
to Middle East, Israel, Jews, Judaism, Khazars, or Zionism! 
These books name names but never the names of such history- 
making Jews as, for example, the Rothschilds, Chaim Weiz- 
man, Samuel Untermeyer, Stephen A. Wise, and Louis D. Bran- 
dies — much less the names of those Jews prominent in more 
recent times in atomic espionage; in the U.S. executive depart- 
ments, especially Treasury and State; and above all, in the per- 
sonal staffs of the last three Presidents of the United States. 


“Books that leave out such topics and such names are 
worse than useless. They are dangerous. They teach the 
reader to place the blame for the world’s perilous condition 
upon people of his own creed and kind, and not where it 
belongs — upon scheming alien manipulators. Such books 
present a picture as much distorted from the truth as would be 
presented by a history of the U.S. Revolutionary War which 
made no reference to taxation without representation, the 
Declaration of Independence, and the Continental Congress; 
and made no mention of Thomas Jefferson, Benjamin Frank- 
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lin, John Hancock, or other men prominent at the time in 
influencing public opinon. 


“Senator Tenney writes with a confidence and a zeal 
which the reader immediately senses and shares. Imbued by 
the emotion of the author, the reader is swept forward 
through the mass of details which fill the years between Karl 
Marx and the present. He is both fascinated and terrified 
by the climactic story of the growth of two tremendous forces, | 
Communism and Zionism, so closely related in their objectives. 
The reader sees with the horror which can be induced only by 
suburb literary writing how the aims of these two forces, Com- 
munism and Zionism, are alike hostile to America as a nation 
and to the Christian civilization of which our nation is the fin- 
est flower. The reader shares the authors indignation at 
the subtle way in which Communism and Zionism have 
played Christian nations against each other in bloody con- 
flict, and is appalled at the combination of subtle infil- 
tration, brazen bullying, and ever lasting propaganda with 
which these two alien forces have ridden rough-shod over the 
world and have demanded and secured in this country rights 
and privileges which involve the destruction of America de- 
gradation of the Christian West. Jack Tenney has written 
of the fall of American man, and of American women, too, 
under the blandishments, the bribes, and the intimidation 
of alien intruders into the garden spot, America. To read 
this great book is to arm yourself with knowledge. With your 
increased knowledge you will feel increased confidence and 
have a new power to go forth and defend your country, 
your ideals, and your faith. Signed Colonel John Beaty” 


Both the ADL and the AJC have declared war on what they 
term the “radical right”, the “lunatic fringe” etc. Their motives 
must be brought to America’s attention. The best qualified voice 
I know of, is the voice of Senator Jack B. Tenney of the California 
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Senate Fact Finding Committee on Unamerican activities, a com- 
mittee which in fact was called the Tenney Committee, for years 
after it. was formed, thanks to his efforts. He is now out of poli- | 
tics, thanks to the “smear” but is a successful trial lawyer in South- 
ern California. I have spent most of this program qualifying him — 
to bring you from his writings, his opinion of the ADL and the 
AJC. As he will point out, Jewish groups such as the American Coun- 
cil for Judaism who oppose the un-American activities of the 
Zionists and their agencies, receive scant publicity through the ordi- 
nary channels of communication. Let’s have that clearly under- _ 
stood, he is going to talk not about a race, or religion, but about 
certain organizations and their objectives. As I said in prefacing | 
this entire matter, if we can establish that the objective of the ADL 
and the AJC is world “‘socialism”, then it stands clearly revealed that 
I have a right to criticize them as they attempt to “destroy the radi- 
cal right” particularly as I do believe the matter resolves itself not 
around a racial or religious question, but around a question of those 
who want socialism, and those who want to retain or regain, our 
Christian, Constitutional Government. Free speech is indicated, the 
question is will the “power to smear”, destroy this fair exchange of 
ideas. It is not against the law to advocate socialism. It would ap- 
pear to me to be inconsistent to hold public office wherein one swore 
allegiance to the flag and the Republic for which it stands, or we 
swore to defend the constitution. 


[383] 


Not at the same time one is bent upon achieving the results. 
necessary for a one-world socialistic government. In due course this 
too will be resolved, but not if we allow fear and intimidation to 


destroy the voice of conservatism. 


I bring you Senator Jack B. Tenney’s comments on both the 
ADL and the American Jewish Congress. I assure you, it is impos: 
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sible to evaluate current happenings without the information fur- 
nished in the writings of Jack B. Tenney, our former California 
Senator. = 


[384] 
APPENDIX C 


THE RECORD ON THE LICENSEE’S 
EXERCISE OF RESPONSIBILITY 


The record establishes the following: 


(i) Prior to broadcast Mr. Williams had the October 7, 1964 
tape auditioned. This broadcast, inter alia, linked Judaism 
with Marxism on the basis of the quotations from Rabbi 
Wise, Jewish Voice and Jewish Life; and, on the authority 
of the Kamp letter, also referred to ADL’s General Coun- 
sel Forster as a former member of a Communist spy ring. 
Despite the patently defamatory nature of the charges, the 
licensee has given no indication that he investigated or made 
any affirmative effort to evaluate the charges in that broad- 
cast prior to its presentation./ 


That broadcast occasioned the first complaint by ADL on 
the same day, at which time they requested a copy of the 
script because of the derogatory remarks about the organ- 
ization and its General Counsel. The licensee still assumed 
no affirmative responsibility and presented the subsequent 
broadcasts which repeated and amplifed the charges. At 

a meeting of January 14, 1965 with ADL representatives, 
after the presentation of these broadcasts, according to the 
affidavit of one of them (Exhibit C to the ADL response 
of January 13, 1966, pp. 3-7) Mr. Williams said that “he 
was in no position to judge the accuracy of the many state- 
ments broadcast over his radio station and that he could 
not set himself up as a censor” (p. 3); that “he had no 
way 
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1 Even his later inquiries were sketchy, were directed only to Mr. Cotten, and | 
were dropped upon the receipt of responses that were far from satisfactory. Thus 
when asked about the purported quotation from Rabbi Wise (but only after it had 
been broadcast twice, and after the Commission’s inquiry had begun) Mr. Cot- 
ten (1) referred to alleged Communist activities of Rabbi Wise, without docu- , 
mentation: (2) cited the New York Times for a completely different SEES 
(3) quotes from another Rabbi who is mentioned in a publication allegedly’ 
issued by Rabbi Wise; and (4) then launched into a discussion of sources indi- ' 
cating that Jews have been active in the Socialist Movement. Nowhere does he 
suggest any source for the alleged quotation from Rabbi Wise, but Mr. Wil- | 
liams did not pursue the matter further — either with Mr. Cotten or with inde- 
pendent authorities. Instead of investigating Mr. Cotten’s charges, Mr. Williams 
hints that he has investigated the ADL and says that it “faired considerably 
worse than Cotten.” Response filed February 7, ICS pp. 21, 55. 


siderably worse than Cotten.” Response filed February 7, 1966, 
pp. 21, 55. 
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of judging between Richard Cotten and the ADL” (p. 0; 
“protested his ignorance and asked for information” (p. 

7); and repeatedly used the phrase “Who am I to judge | 
who should and who should not be allowed to broadcast?” 
(p. 3) In his pleadings, the otic did not dispute that | 
he took the foregoing position.” 


2See, also, Response of December 3, 1965, p. 6, and Exhibit 10 to that re- 
sponse, a letter dated April 21, 1965, from Mr. Williams to Mr. Cotten. 


The nearest Mr. Williams comes to demonstrating that he exercised his judg, 
ment with respect to the presentation of these programs would appear to be 
reflected in the following statements: 


(a) “Quite objectively, from this standpoint then (referring to let- 
ters favoring Mr. Cotten’s viewpoint), KTYM has decided that 
to remove the program of Mr. Cotten from the air, simply to 
please the ADL, would be in the need, necessity and conven- 
ience of the ADL only, and this body is but a miniscule among; 
the total public which KTYM serves.” (Response of December | 
3, 1965, p. 12). 

Comment: The issue is not the removal of Mr. Cotten’s pro- 

grams in general, to please the ADL or for any other reason, but 
whether the public interest was served by presenting programs - 
containing grave charges against all Jews without checking the — 
alleged authorities referred to, and will be served by a continua- 
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sible to evaluate current happenings without the information fur- 
nished in the writings of Jack B. Tenney, our former California 
Senator. : 
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after the presentation of these broadcasts, according to the 
affidavit of one of them (Exhibit C to the ADL response 
of January 13, 1966, pp. 3-7) Mr. Williams said that “he 
was in no position to judge the accuracy of the many state- 
ments broadcast over his radio station and that he could 
not set himself up as a censor” (p. 3); that “he had no 
way 
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1 Even his later inquiries were sketchy, were directed only to Mr. Cotten, and 
were dropped upon the receipt of responses that were far from satisfactory. Thus, 
when asked about the purported quotation from Rabbi Wise (but only after it had 
been broadcast twice, and after the Commission’s inquiry had begun) Mr. Cot- ; 
ten (1) referred to alleged Communist activities of Rabbi Wise, without docu- 
mentation: (2) cited the New York Times for a completely different statement; 
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issued by Rabbi Wise; and (4) then launched into a discussion of sources indi- 
cating that Jews have been active in the Socialist Movement. Nowhere does he 
suggest any source for the alleged quotation from Rabbi Wise, but Mr. Wil- : 
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pendent authorities. Instead of investigating Mr. Cotten’s charges, Mr. Williams 
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worse than Cotten.” Response filed February 7, 1966, pp. 21, 55. 


siderably worse than Cotten.” Response filed February 7, 1966, 
pp. 21, 55. 
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of judging between Richard Cotten and the ADL” (p. 7);: 
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7); and repeatedly used the phrase ““Who am I to judge 
who should and who should not be allowed to broadcast?” 
(p. 3) In his pleadings, the ae did not dispute ae 
he took the foregoing position.” 


2See, also, Response of December 3, 1965, p. 6, and Exhibit 10 to that re 
sponse, a letter dated April 21, 1965, from Mr. Williams to Mr. Cotten. 


The nearest Mr. Williams comes to demonstrating that he exercised his judg. 
ment with respect to the presentation of these programs would appear to be 
reflected in the following statements: 


(a) “Quite objectively, from this standpoint then (referring to let- 
ters favoring Mr. Cotten’s viewpoint), KTYM has decided that | 
to remove the program of Mr. Cotten from the air, simply to 
please the ADL, would be in the need, necessity and conven- 
ience of the ADL only, and this body is but a miniscule among. 
the total public which KTYM serves.” (Response of December 
3, 1965, p. 12). 


Comment: The issue is not the removal of Mr. Cotten’s pro 
grams in general, to please the ADL or for any other reason, but 
whether the public interest was served by presenting programs | 
containing grave charges against all Jews without checking the 

alleged authorities referred to, and will be served by a continua- 
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tion of this policy of broadcasting matter of this kind without 
question. 


“But KTYM must judge whether the public interest is being 
served by the ‘Conservative Viewpoint’ program from the reac- 
tion of the listening audience.” (Response of December 3, 1965, 
p- 15). 

Comment: Any judgment suggested here is not to be that of 
the licensee, based upon verification of the charges here in is- 
sue, but a mere reflection of the response from the station’s au- 
dience. This is a clear delegation of Mr. Williams’ non-delegable 
duties to his audience. 


“In each separate case or program, KTYM retains by law the 
right to accept or reject programs. The exercise of this right, 
when implemented with great restraint, and under the guidelines 
set forth by the writer on pages 24 through 29 of KTYM’s reply 
of December 5, constitutes a basis for “quasi-censorship’, if the 
ADL so persists. This is a right tendered to relatively few men. 
In the exercise of this right, a licensee cannot avoid setting him- 
self up as a judge as to what, in his own conscience and in bald 
honesty, he permits or rejects. This right is so august a right 
that it is not exercised lightly by the licensee. Two 

(footnote continued) 
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(iii) Finally, the licensee explains his present position 


“different licensees, faced with the same programs, might in all 
honesty react differently. The ‘censorship’ which they exercise 
must be in good conscience and be applied with a velvet glove. 
In counterdistinction to this censorship, based on a true sensi- 
tivity to broad public responsibility, is the hard-core censorship 
which would be proposed by the ADL. ‘Get rid of Cotten or 
else’ — not in so many words (the ADL is too clever for that) 
— but by a round about method. Such censorship based on the 
displeasure of a pressure group is truly abhorrent. The writer re- 
fuses to engage in this kind of censorship, and has told the ADL 
so in its first meeting.” (Response filed February 7, 1966, pp. 
30-31). 
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Comment: The essence of a licensee’s responsibility is that he 
should be just as careful — and, indeed, perhaps more careful — 
about what he puts on the air as he is about wiiat he rejects. 

Mr. Williams’ rationale tips the scales toward making his station 

a common carrier — though I doubt if he runs it that way gen- 
erally. Thus he seems to say that, save in the most extreme 
cases, he should broadcast every program tendered to him. While! 
I am convinced this is an abandonment of his obligations as the | 
public trustee of his frequency, even on the basis I submit that 
this is an extreme case which required that the charges in ques- 
tion were reasonably supported by valid authorities before per- 
mitting their broadcast. Instead, he persists in accusing the ADL | 
of trying to “get rid of Cotten” because his views are displeas- 
ing to them as a “pressure group” — although the ADL has tried | 
to make clear that it is objecting only to programs containing 
anti-Semitic material, and not to other programs of Mr. Cotten 

on other topics, though they may disagree with him on these, 
too. Mr. Williams should exercise his independent judgment in- 
stead of defending at all costs his claimed independence to pres- - 
ent seriously damaging charges without making his own judg- 
ment that their broadcast would be in the public interest. 

None of this can be taken, however, as a statement that Mr. Williams is ready 
and willing to discharge his responsibility for determining that matter such as 
this presented on his station, is in the public interest. Rather, he repeatedly 
seeks to shift that responsibility to the public, the Commission, the Courts, or | 
even the postal authorities. Nor can it be said that the act of presenting the 
programs in question reflects the making of the required decision, because he; 
is at such pains to make clear that he may well have broadcast them simply be- | 
cause he is reluctant to censor anyone, or feels that he is not competent to make 
such decisions. 


[387] : 
as follows (Reply of KTYM filed February 7, 1966, p. 54): | 


KTYM in stating “Who am I to judge?” meant it to 
be understood by any objective person that when a 
commentator on KTYM spends his full time and talent 


to prepare a 15-minute broadcast per day (on 25-plus | 
stations) that commentator must be reasonable and practi-: 
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cal. In two years of broadcasting and of uttering lies and 
libel, he would have long since been discredited. KTYM 
in stating “Who am I to judge?” meant it understood by 
any objective person that when a delegation of paid pro- 
fessionals from a private pressure group shows up to coun- 
ter what the commentator says, and expects that KTYM 
accept their credentials as against the commentator’s — 
“Who am I to judge?” signifies — “if you feel you have 

a legitimate point in opposition, be KTYM’s guest and air 
your view. Who am I to know that you are right?” 
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FEDERAL COMMUNICATIONS COMMISSION 


Washington, D. C. 20554 
FCC 66-546 


June 17, 1966 84886 


Trans America Broadcasting Corporation 
Radio Station KTYM 
6803 West Boulevard 
Inglewood, California 


Gentlemen: 


Reference is made to your application for renewal of license 
for Station KTYM, Inglewood, California, File No. BR-3611. 


In an overall review of KTYM’s operation, consideration has 
been given to a complaint filed on October 25, 1965 by the Paci- 
fic Southwest Regional Office of the Anti-Defamation League of 
B’nai B’rith (ADL); your response to the complaint; ADL’s reply 
to your response; your further response of January 5, 1966; and the 
numerous exhibits associated with the various filings. 


ADL opposes renewal of your license on the grounds that 
“Richard Cotten’s Conservative Viewpoint” programs of October 
7, 1964 and May 17, 18, 1965 on KTYM disseminated anti-Semitic 
material and made personal attacks on the ADL and its officers and 
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The Cotten broadcast of October 7, 1964 contained what we 
believe to have been a personal attack on the ADL and its General 


Counsel, Mr. Forster. It was incumbent upon you to have sent them: 


on your own initiative a transcript of the attack with an offer of 


time to respond. See Part E, Fairness Primer, 29 F.R. 10415, 10420- 
10421. It was not enough to offer time only after a complaint had. 


been made. 


It appears from the evidence before us that the other Cotten broad- 
casts do not contain personal attacks upon ADL or its officials. With 
respect to these broadcasts an offer of adequate time to respond ful- 
fills the legal obligation to afford a reasonable opportunity for the 

discussion of conflicting viewpoints. It appears that you have made 

such an offer to the ADL. Your obligation to afford a reasonable 
opportunity for the discussion of viewpoints that conflict with those} 
of Mr. Cotten is a continuing one. The statements which you have 
filed with the Commission indicate that you understand this and will 


provide time for the presentation of such conflicting viewpoints. 
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We recognize that, as shown by ADL’s complaint, such contro- 
versial programming as here involved may offend some listeners. But 
this does not mean that those offended have the right, through the 
Commission’s licensing power, to rule such programming off the air- | 
waves. If this were the case, only the non-controversial could gain 
access to the radio microphone or TV camera. No such drastic cur- | 
tailment can be countenanced under the Consituttion, the Commu- © 
nications Act, or the Commission’s policy, which has consistently 
sought to insure “the maintenance of radio and television as a med- | 
ium of freedom of speech and freedom of expression for the people 
of the nation as a whole. (Editorialization Report, 13 FCC 1246, 


1248).” See In re Pacifica Foundation, 36 FCC 147, 149. 
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We have considered the gravity of your failing to fully comply 
with the fairness doctrine as to the October 7, 1964 broadcast, but 
since it was an isolated matter, have concluded that no further ac- 
tion is warranted. 

Upon a finding that the public interest would be served, the 
Commission this day granted your application for renewal of license 
for Station KTYM. 

BY DIRECTION OF THE COMMISSION 


Ben F. Waple 
Secretary 
Pacific Southwest Regional Office 
Anti-Defamation League of B’nai B’rith 
590 North Vermont Avenue 
Los Angeles, California 90004 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 
In the Matter of 


Complaint of Anti-Defamation 
League of B’nai B’rith 
Against Station KTYM, 
Inglewood, California 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Cox dissenting and issuing a 
statement; Commissioner Loevinger concur- 
ruing and issuing a statement; Commissioner 
Johnson not participating. 


1. The Commission has before it the petition for reconsidera- 
tion, filed July 15, 1966, by the Anti-Defamation League of B’nai 
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B'rith, Pacifica Southwest Regional Office (ADL), directed to the 
Commission’s action of June 17, 1966 granting without hearing the 
application of Trans America Broadcasting Corporation for renewal 
of license of KTYM, Inglewood, California. 


2. The matters set forth in the petition reiterate those before 
the Commission when we granted the renewal. We see no reason 
to depart from our prior actions (see 4 FCC 2d 190; FCC 66-546), 
and therefore adhere to our conclusion that a renewal of license of 
KTYM is appropriate. 


3. In doing so, we stress again two points. First, the individual. | 
Commissioners joining in this opinion have the strongest personal 
feelings against the views represented by the broadcasts assailed by 
ADL, but believe that these personal views must be wholly irrelevant 
to resolution of the public interest issue presented. Second, whether 
that issue is couched in terms of prohibiting specific broadcasts or | 
of licensee responsibility, the crucial element is, in the final analysis, 
the effect on free speech — on the widest possible dissemination of 
ideas and concepts, however controversial or perhaps understandably 
offensive to some. Our decision in this case, while it neces- 
sarily takes into account the facts of the case, is based on policy 
considerations applicable overall to the broadcast field, and is de- 
signed to promote the public interest generally. On an issue of this 
nature, it is imperative that we take into account the broad conse- 
quences of our ruling, rather than view the matter on an isolated 
basis. 

[498] 


4. ADL seeks the termination of certain broadcasts. Initially, 
it sought this result directly (i.e., through Commission prohibition). 
In its present petition, ADL seeks the same end through the device 
of imposing upon the licensee the responsibility to investigate and 
verify the correctness of the material broadcast — a process which in 
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its view would result in rejecton of the material. We appreciate 
ADL’s position, but as stated in our prior decision, there is an over- 
riding policy consideration — one which underlies recent Court ruk 
ings in this sensitive field and has been stressed by the Commission 
in its rulings. The approach advocated by ADL would entail a ser- 
ious and substantial restraint on free speech. It would impose the 
licensee verification requirements which in our judgment could sig- 
nificantly inhibit the presentation of controversial issue program- 
ming. In Smith v. California, 361 U.S. 147, 153-55 (1959), the 
Supreme Court noted that a “bookseller’s self-censorship compelled 
by the State, would be a censorship affecting the whole public, 
hardly less virulent for being privately administered.” In the recent 
case, Washington Post Co. v. Keogh, ___F.2d___(C.A.D.C., July 
28, 1966), cert. denied (Jan. 9, 1967) 35 LW 3234, the Court stated: 


“Verification of syndicated news reports and columns is a time- 
consuming process, a factor especially significant in the news- 
paper business where news quickly goes stale, commentary 
rapidly becomes irrelevant, and commercial opportunity in 
the form of advertisements can easily be lost. In many in- 
stances considerations of time and distance make verifica- 
tion impossible. Thus the newspaper is confronted with the 
choice of publication without verification or suppression. 
Verification is also a costly process, and the newspaper busi- 
ness is one in which economic survival has become a major 
problem, made increasingly grave by the implications of this 
fact for free debate. We should be hesitant to impose re- 
sponsibilities upon newspapers which can be met only 
through costly procedures or through self-censorship design- 
ed to avoid the risks of publishing controversial material. 
The costliness of this process would especially deter less es- 
tablished publishers from taking chances . . .” 


The Court, after noting that “‘... the stake .. . is free debate. . .”, 
stated: 
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“Unless persons, including newspapers, desiring to exercise 
their First Amendment rights are assured freedom from the 
harassment of lawsuits, they will tend to become self-cen- 
sors. And to this extent debate on public issues and the con- , 
duct of public officials will become less uninhibited, less ro-: 
bust, and less wide-open, for self-censorship affecting the 
whole public is ‘hardly less virulent for being privately ad- 
ministered.” Smith v. California.” 

These policy considerations are equally applicable here, if not more 
so. Faced with possible harassment which includes loss of license | 
at renewal, licensees, under the verification approach urged by ADL, 
might well tend to avoid presentation of controversial issue program- 
ming. This would be especially true of the smaller broadcast out- 
let, where the cost and time consumed in the verification process 
would constitute a considerable deterrent. Thus, were we to fol- 
low this course, we would be significantly inhibiting debate on con- 
troversial issues and at the least rendering such debate “less robust — 
and less wide-open.”” But our holdings, from the Editorializing Re-. 
port, 13 F.C.C. 1246, 1947-48 (1948) to the recent Pacifica deci- 
sion (36 F.C.C. 147, 149 (1963)), have sought to promote the op- 
posite — the fullest possible robust debate on public issues. There 
has been no showing of consequences adverse to the public interest 
which would lead us to act against that fundamental and all-impor- 
tant policy objective. In short, faced with the arguments and con- 
siderations advanced by ADL, we choose to adhere to the basic | 
policy determination set forth in our prior opinion to maximize the 
opportunity for free discussion of ideas and concepts on broadcast | 
media. We point out that serious constitutional questions would be 
raised by any contrary course. 


5. As an integral part of Commission policy, we reiterate the | 
importance of the Fairness Doctrine in matters like this. That doc- 
trine requires the licensee to afford a reasonable opportunity for the 
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presentation of conflicting viewpoints on issues of public importance, 
which he chooses to cover. It is clearly essential to insure “the main- 
tenance of radio and television as a medium of free speech and free- 
dom of expression for the people of the nation as a whole. (Editorial- 
ization Report, 13 F.C.C. 1246, 1248).””2 


ZWe noted that KTYM had not complied fully with the requirements of 
the Fairness Doctrine as to the October 7, 1964 broadcast. The record before 
us indicated only this one isolated failure, and therefore did not warrant fur- 
ther action. So that there will be no doubt on this score, and in disposition 
of the pleading submitted tardily in this matter by the ACLU, we herewith 
stress to this licensee the requirement that he fully familiarize himself with the 
doctrine, as enunciated in the Editorializing Report, and with the rulings set 
forth in our Fairness Primer, 29 F.R. 10415-27. Other aspects of the ACLU 
pleading would appear to be more appropriately considered in the context of 
possible overall future revision of the doctrine. 
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6. After 'the issues raised in the Petition for Reconsideration 
had been given the most thorough and painstaking consideration by 
the Commission and the present opinion prepared and presented to 
the Commission for action, a letter from counsel for ADL was served 
on the Commission on January 4, 1967, charging “‘a recent serious 
infraction by KTYM of the Personal Attack Doctrine,” and request- 
ing the Commission to withhold action until ADL should be able to 
file supporting details and evidence in a supplement to its petition. 
In view of thé posture of the case, the Commission ordered that any 
further material ADL desired to submit on this matter be filed by 
January 10, 1967 and that KTYM file any response it desired to 
make by January 13, 1967. ADL filed a Supplement to Petition 
for Reconsideration, alleging, in substance that on December 28, 
1966, KTYM broadcast a sponsored 15 minute commentary which 
contained a personal attack on the Institute for Amercan Democracy 
and certain of its officials, none of whom were advised in advance 
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of the proposed broadcast or furnished with a transcript. In reply 
KTYM states that it sent a notification by airmail to five officials 
of the Institute for American Democracy two days in advance of 
the actual broadcast, and it submits photostatic copies of the five 
notifications. KTYM makes other allegations in its own defense, 
and claims that it is being falsely charged with antiSemitism and 
unreasonably harassed in order to suppress the broadcast of conser- ; 
vative commentary. The American Jewish Committee has belatedly 
filed a statement in support of the ADL position; and an agent of | 
the sponsor has provided a text of the December 28th broadcast. 
Finally, the ADL filed a response, stating that the notices alleged 
to have been sent by KTYM on December 26th were not re- | 
ceived, and that this presents a factual matter to be resolved at | 
a hearing. 


7. This proceeding involves a license that was renewed as of 
December 1, 1965, in a decision issued by the Commission on 
June 17, 1966. 4 FCC 2d 190. The broadcasts previously com- | 
plained of occurred in October, 1964 and May, 1965. Clearly, in 
these circumstances at some point there should be a termination 
of the present license renewal question, and consideration of new, 
matters in connection with a new license period. However, in view 
of the sensitive nature of the issues involved, we wished to avoid 
any possibility of uninformed action and accordingly sought the 
statements that have now been filed. The Commission has thus | 
granted leave for the filing of the Supplement to the Petition for 
Reconsideration and the response of KTYM, pursuant to the pro- 
visions of Rule 1.106(f), although it has neither been asked to grant 
leave to file supplementary statements which are merely argumenta- 
tive. 


[502] 


8. From the statements filed with us pursuant to order, it ap- 
pears that KTYM has assigned two regular staff members to audition 
programs such'as this as far prior to broadcast as possible, in order 
to spot “constroversial matter” and to follow a notification proc- 
ess, whereby a specific form is filled out and mailed to the persons 
attacked. The form notifies the person of the controversial broad- 
cast, its exact time of presentation, and states (i) that if the person 
wishes to reply, the station offers the use of its facilities on a date 
and time to be determined, and (ii) that further information and 
recordings of the broadcast can be obtained from the station (giv- 
ing the station address and phone number). KTYM asserts that this 
procedure was followed in the case of the December 28th broad- 
cast, and attaches copies of the five forms sent to the persons at- 
tacked at the Washington, D. C. address of the organization involved 
and the affidavit of the secretary who mailed the notifications. We 


have noted the reply of ADL that after search of both memory and 
files, no notification can be said to have been received. We do not 


know what the final explanation of this is — whether the notifica- 
tions were misaddressed or inadvertently disposed of by someone 
at the addressee’s office, or some other explanation. But it is un- 
disputed that KTYM follows a monitoring and notification proce- 
dure, in order to be able to comply with the requirements of the 
fairness doctrine. From the standpoint of whether to delay this al 
ready too long drawn out renewal proceeding, we think that this 
consideration is decisive. In short, this licensee does seek to act in 
good faith to notify persons attacked. Consequently we believe that 
the proceeding involving the December 1, 1965 license renewal 
should not be further protracted, and that our reconsideration of 
the June 17, 1966 decision herein should now be decided and ter- 
minated. However, we note that this does not mean we have con- 
cluded our consideration of the complaint involving the December 
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28, 1966 broadcast. We will make whatever further investigation ; 
is necessary or appropriate to ascertain, if possible, the explanation 
for this matter. We believe that as stated, in all likelihood there is : 
a good faith explanation. But we point out that should there be a ! 
development not now indicated by the materials before us, we shall 
take whatever action may be appropriate in the event that we should | 
determine that there has been any abuse of process or failure to com- ! 
ply with Commission policy. | 
9. Accordingly, IT IS ORDERED, this 18th day of January, | 
1967, That the petition for reconsideration filed by ADL IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION* 


Ben F. Waple 
Secretary 


Released: January 19, 1967 


*See attached statements of Commissioners Cox and Loevinger. 
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DISSENTING STATEMENT OF 
COMMISSIONER KENNETH A. COX 


I dissent. I have already set out at length my difference with 
the majority in my prior opinion (see 4 FCC 2d 190, at pp. 192- 
216), and will not repeat that discussion here. However, I believe ' 
it desirable to point up again the essential facts and issue, for that | 
issue is the most important one arising out of the Communications 
Act and the whole Congressional scheme of licensing radio stations 
under a public interest standard. See NBC v. U.S., 319 U.S. 190. 
Make no mistake. The majority here has turned its back on the | 
fundamental notion of licensee responsibility to operate in the pub- 
lic interest. And it has done so in the name of free speech in a con- 
text where the Supreme Court has made clear, again and again in 


JA 127 


recent decisions, that public policy calls for responsibility, not the 
abdication of such responsibility here sanctioned by the majority. 


The facts. The licensee presented a series of programs by a 
commentator which contained apparently defamatory material (e.g., 
attacking an individual as a member of a Communist spy ring and 
Jews generally as Marxists). After the first program, complaint was 
made by the ADL — and further complaint was made subsequent 
to the other programs — that allegations of fact made by the com- 
mentator were false, with no basis in the “record”’ citations made 
by the commentator. The licensee said in his response to these com- 
plaints that he was in no position to judge the accuracy of the many 
statements broadcast over his station and “could not set himself up 
as a censor”. His response was, and is, that he will not check on 
the accuracy of allegedly defamatory statements, even where com- 
plaint is made, but rather will simply make time available for a reply. 
In short, this licensee has not exercised, and does not propose to 
exercise, any responsibility with respect to the broadcast over his 
station of material which would appear to defame individuals and 
groups, even where substantial complaint is made as the accuracy 
of the defamatory charges. Rather, he proposes to continue his pat- 
tern of simply presenting such material, with an opportunity to 
those attacked to respond — if they request it! 


Such a pattern of operation is a patent abdication of responsi- 
bility for the use of the station. The licensee is not a common car- 
rier (Section 3(h)). He is fully responsible for the material broad- 
cast over his station and, where there is substantial complaint that 
a pattern of broadcasts over his station contains false material de- 
faming individuals or groups, the public interest requires that he 
make reasonable investigation and not be indifferent about the mat- 
ter. When the majority absolves the licensee of 


1The licensee did finally investigate the charges, but only in order to 
file a reply pleading in 1966, years after the broadcasts in question. Even that 
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investigation was inadequate, for the reasons set out in my dissent (4 FCC 2d ' 
200-202). 


[504] | 
this requirement, it is turning its back on the very foundation of the 
Congressional scheme — the selection of qualified licensees and the 
imposition upon them of the responsibility for operating their sta- 
tions in the public interest.? 


The majority does this, it says, in order to promote free speech. 
The best answer to this argument, I believe, is found in the recent — 
Supreme Court decisions in this field. It is not just that these cases 
clearly establish that the First Amendment does not preclude Com- 
mission consideration of the question of licensee responsibility. | 
More important, I read these cases as setting forth First Amendment 
policy considerations which call for Commission consideration at Te- 
newal time of a reckless pattern of operation, in which the licensee 
refuses to examine syndicated matter prepared by others and car- 
ried on his station, no matter how patent the defamation and how 
strong the indication or demonstration that the material is false. 


New York Times v. Sullivan, 376 U.S. 254, and Garrison v. 
Louisiana, 379 U.S. 64, establish a malice test in cases of defama- 
tion involving public officials.? See also Time, Inc. v. Hill, __ U.S. 
___, decided January 9, 1967. That is, while the First Amendment 
protects the maker of false charges against such officials if he acted 
without malice, it permits the imposition of liability for malicious | 
defamation. It is important to bear in mind what “malice” means 
in this context. As defined by the Supreme Court, it means that | 
the defamatory statement was made “with knowledge that it was | 
false or with reckless disregard of whether it was false or not.” 
(N.Y. Times v. Sullivan, 376 U.S. at 279-80). That test permits 
great latitude of speech in order to encourage free discussion of . 
the goverment. It does not, however, wipe out liability even in that 
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field. Application of that test here indicates a situation clearly not 
protected by the First Amendment. The licensee of KTYM proposes 
to present defamatory material, even though there is a substantial 
complaint about it, without investigation and without regard to 
whether it is false. In short, he is indifferent to 


2The Supreme Court has made clear that such a licensing scheme is per- 
fectly valid with respect to radio, because the latter is inherently not open to 
all. NBC v. U.S., 319 U.S. 190, 226-27. 

3The First! Amendment does not preclude imposition of liability in any 
defamation suits not involving public officials. However, there is every indi- 
cation that the term “public official” will be given wide scope to include any 
person who is a “participant in public debate on issue of grave public concern” 
(Friendly, J., concurring in Pauling v. News Syndicate Co., 335 F.2d 659, 671 
(C.A. 2); see also Rosenblatt v. Baer, 383 U.S. 75; Afro-American v. Jaffe, 
Caso No. 18,363, decided August 23, 1966 (C.A.D.C.); Pauling v. Globe-Demo- 
crat Publishing Co.,.35 L.W. 2010 (C.A. 8). 
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whether his station is used for knowingly false statements or false 
statements made with reckless disregard of the truth, with respect 
to both individuals and groups. He is himself thus in the same posi- 
tion as the commentator whose programs he broadcast. The Su- 
preme Court pointed up in Garrison v. Louisiana why such statements 
do not enjoy constitutional protection (379 U.S. at 75): 


The use of calculated falsehood, however, would put 
a different cast on the constitutional question. Although 
honest utterance, even if inaccurate, may further the fruit- 
ful exercise of the right of free speech, it does not follow 
that the lie, knowingly and deliberately published about a 
public official, should enjoy a like immunity. At the time 
the First Amendment was adopted, as today, there were 
those’ unscrupulous enough and skillful enough to use the 
deliberate or reckless falsehood as an effective political tool 
to unseat the public servant or even topple an administra- 
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tion. Cf. Riesman, Democracy and Defamation: Fair Game 
and Fair Comment I, 42 Col. L. Rev. 1085, 1088-1111 (1942). 
That speech is used as a tool for political ends does not 
automatically bring it under the protective mantle of the 
Constitution. For the use of the known lie as a tool is at 
once at odds with the premises of democratic government 
and with the orderly manner in which economic, social, or 
political change is to be effected. Calculated falsehood falls 
into that class of utterances which “are no essential part of 
any exposition of ideas, and are of such slight social value 

as a step to truth that any benefit that may be derived from 
them is clearly outweighed by the social interest in order 
and morality... .” Chaplinsky v. New Hampshire, 315 US.: 
568, 572. Hence the knowingly false statement and the false 
statement made with reckless disregard of the truth, do not | 
enjoy constitutional protection. 


In short, because of public policy, damage suits involving thousands 
of dollars can be brought in case of calculated or reckless falsehoods, 
even though such suits obviously inhibit speech or publication con- 
cerning public officials. Clearly the same public policy permits — 
and indeed, I believe, calls for — Commission consideration at re- : 
newal of a pattern of licensee operation involving a refusal to look 
at material which apparently involves calculated or reckless falsehood 
directed against persons or groups. 


Let me stress what is mot involved in this case. First, there is 


no question raised about merely erroneous statements. As the Court 
in Garrison stated (at p. 74): j 


Truth may not be the subject of either civil or criminal sanc- 
tions where discussion of public affairs is concerned. And 
since “‘. . . erroneous statement is 
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“inevitable in free debate, and . . . it must be protected if the 
freedoms of expression are to have the “breathing space’ that 
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they ‘need . . . to survive’. . .,” 376 US., at 271-272, only 
those false statements made with the high degree of aware- 
ness of their probable falsity demanded by New York Times 
may be the subject of either civil or criminal sanctions. 
I also made clear in my dissent that I recognize the need for reason- 
able discretion on the part of the licensee, and that he cannot be 
expected to check the accuracy of every statement before it is 
made over his facilities. See, e.g., 4 FCC 2d at p. 197. This is also 
the thrust of cases such as Smith v. California, 361 U.S. 147, and 
Washington Post Co. v. Keogh, ___ F.2d ___(C.A.D.C.) decided July 
28, 1966, cert. denied, 35 Law Week 3534. Thus, in the Washing- 
ton Post case involving a Drew Pearson column, the Court of Ap- 
peals noted the burden which would be imposed if verification were 
required in every instance, stating that “a rule requiring verification 
in the absence of evidence that the publisher had good reason to 
suspect falsity would curtail substantialy a protected form of 
speech.” But in every case, from New York Times to Washington 
Post to the most recent case of Time, Inc. v. Hill, the Courts have 
made clear that the newspaper or other person in question could 
not be indifferent to the question of the truth or falsity of the 
statements published. Here, the licensee, by reason of the substan- 
tial ADL complaint, was unquestionably given “good reason to sus- 
pect falsity” — yet he said, “Who am I to censor? I'll give you time 
to reply”. That pattern of operation constitutes “reckless disregard 
of truth.”4 And that is KTYM’s announced pattern of operation. 
There is not one word in the record to suggest any change in the 
licensee’s manner of operation in the future. 


_ The majority relies heavily upon the applicability of the Fair- 
ness Doctrine. But surely this is an inadequate answer to “those un- 
scrupulous enough and skillful enough to use the deliberate or reck- 
less falsehood as an effective tool. . .”” The public interest requires 
the elimination, to the extent possible, of the “known lie as a tool” 
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because it is “at odds with the premises of democratic government 

””’,. Garrison v. Louisiana, supra. Further, I would point out that | 
in any event the Fairness Doctrine falls short of being an effective 
answer to the technique of the “Big Lie.” Even assuming that the 
licensee discharges his responsibility under the Doctrine (and, signif- 
icantly, he did not do so here), there may well be no 


4To make an analogy to the newspaper field, it is as if the “Washington 
Post” were running a Drew Pearson series, received a substantial complaint that | 
the series contained defamatory material with no basis in the record cited, and | 
responded, “Who are we, the Post, to judge? We’ll let you have space next to 
Pearson’s column to reply.” Such a pattern of operation would clearly fall within 
the category, “reckless disregard of the truth,” and under the Supreme Court’s 
decisions, the newspaper would have no First Amendment defense in a libel 
suit. 
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reply forthcoming precisely because deliberate or reckless falsehood 
is involved. The position of the ADL and of the American Jewish 
Congress is not an irrational or a typical one. One can understand 
why the organizations do not wish to dignify or “build up” attacks | 
such as these, by seeming to treat them seriously and answering them 
on the merits> But if for 


5] think the matter was very well stated by counsel for the Office of Com- 
munication of the United Church of Christ in a letter dated January 13, 1967 
supporting the ADL’s petition for reconsideration. He said: 


“In conformity with the public interest, we consider that a sta- 
tion which has received notice that its facilities are being used for 
false attacks on a racial or religious group has a responsibility to see. 
that the other side of the case is adequately stated. The refusal of 
the Anti-Defamation League to dignify the slanders by giving an of- 
ficial ‘Jewish’ answer does not free the station of responsibility for | 
counteracting the falsehoods which it has transmitted over publicly 
owned airwaves. Fair presentation of both sides of a controversial 
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issue is the responsibility of the Station, which it cannot shift to 
anyone else.” 


It is clear that the licensee of KTYM has done nothing to see that the other 
side of the case was adequately stated except to offer the ADL — after pro- 
test — time to reply — which he soon found they would reject. In the Re- 
port adopting the Fairness doctrine (Editorializing by Broadcast Licensees; 

13 F.C.C. 1246) the Commission said in Paragraph 9: 


We do not believe, however, that the licensee’s obligations to 
serve the public interest can be met merely through the adoption of 
a general policy of not refusing to broadcast opposing views where 
a demand is made of the station for broadcast time. If, as we be- 
lieve to ‘be the case, the public interest is best served in a democracy 
through the ability of the people to hear expositions of the various 
positions taken by responsible groups and individuals on particular 
topics and to choose between them, it is evident that broadcast licensees 
have an affirmative duty generally to encourage and implement the broad- 
cast of all sides of controversial public issues over their facilities, over 
and beyond their obligation to make available on demand opportuni- 
ties for the expression of opposing views. It is clear that any approxi- 
mation of faimess in the presentation of any controversy will be dif- 
ficult if not impossible of achievement unless the licensee plays a con- 
scious and positive role in bringing about balanced presentation of the 
opposing viewpoints. 
Certainly this licensee has not played “a conscious and positive role in bring- 
ing about balanced presentation of the opposing viewpoints.” There is no claim 
that the audience of KTYM has, in fact, ever been given any views opposing 
those of Richard Cotten on this issue. 


[508] 


practical reasons there is to be no answer to the “Big Lie” (e.g., 
“Jews are Marxists’), the Fairness Doctrine correspondingly does not 
constitute a practical answer to the serious policy question of permit- 
ting, as the majority has done, the practice of disseminating deliberate 
or reckless falsehood in the broadcast field. And finally, it is rele- 
vant, I think, to point out that the audience which would hear any 
reply would differ significantly from that which heard the deliberate 
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or reckless falsehood. While we consider this factor to be fer out- 
weighed in the ordinary case by the clear desirability of promoting 
the fullest discussion of controversial issues, I question whether it is 
outweighed in this situation where the initial presentation is a delib- 
erate or reckless falsehood, and therefore greater care is obviously 
called for because of the possible damage to our democratic society 
through “Big Lie” techniques. 


In sum, the entire scheme of the Act, and the Commisson’s ca- 
pacity to administer the Act, rest upon licensee responsibility — the | 
licensee’s responsibility to maintain full control, in the interest of 
the public, of the use made of the station. The majority has aban- 
doned that concept in this case. I think the discussion above demon- | 
strates that there is no constitutional stricture which calls for its 
abandonment. On the contrary, the Supreme Court has made it 
clear that strong public policy militates in favor of Commission con- 
sideration at renewal of a pattern of presenting broadcasts contain- | 


ing calculated or reckless defamatory material. A group of respon- | 
sible licensees given tremendous power over the practical right of 
speech of 180 million Americans is one thing. A group of irrespon- 
sible licensees would be a totally different thing. The Commission 
today has fostered a situation wholly at odds with every intendment 
of Congress, and one in no wise required by any valid concept of 
free speech. 


Finally, I wish to comment on the majority’s resolution of the | 
complaint concerning the December 28, 1966 broadcast upon the 
assumption that there is a good faith explanation. Perhaps there 
is. But this is a matter which, in the circumstances obtaining here, 
can be resolved only by an evidentiary hearing. It should not be | 
sloughed aside on the basis of a mere assumption in view of the cru- 
cial importance of the majority’s holding that this licensee, who has, 
already been found to have operated in violation of the Fairness 
Doctrine, must comply with the Doctrine. Indeed, I would stress 
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that even assuming KTYM’s explanation to be true, there has been 
a failure to comply with the requirements of the personal attack 
principle, since KTYM does not send a copy of the attack (or a 
summary thereof) as our policy requires — and as the Commission’s 
letter of June 17, 1966 advised this licensee. This is not technical 
quibbling. A cryptic notification such as was allegedly sent by 
KTYM simply says that a “controversal program” will be broadcast 
and thus does not notify the person of the most crucial aspects of 
the matter — that a personal attack upon the individual will be made 
and what the nature of that attack is. The most likely reaction to an 
obscure notification such as that 
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allegedly used by KTYM would be puzzlement, with little incentive 

to pursue the matter further. So once again the majority is in a posi- 
tion of ignoring or excusing a clear violation of our policy. I would 
therefore agree with the ACLU and others that a hearing is called for 
on this licensee’s record of compliance with the affirmative obligations 
of the Fairness’ Doctrine, quite apart from its more basic lack of 
qualifications to hold a broadcast license. 
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CONCURRING OPINION OF 
COMMISSIONER LEE LOEVINGER 
(On Reconsideration of Complaint Against KTYM) 


I concur fully in the Opinion and Order of the Commission 
herein but believe that some further comments are warranted to 
illuminate the ‘basic issues and emphasize the basic principles in- 


volved. 
First it should be noted that this proceeding involves the re- 
newal of a license as of December 1, 1965. Renewal was opposed 
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by a complaint filed in October, 1965 on the basis of broadcasts 
which occurred in October, 1964 and May, 1965. The Commission | 
decision was rendered in June, 1966. 4 FCC 2d 190. Complainant ! 
filed a petition for reconsideration within 30 days thereafter, but has 
sought to bolster that petition by supplemental allegations filed six 
months later relating to a broadcast occurring on December 28, 1966. 
These, in turn, have been supported by belated filings from other par- ' 
ties. : 
Since June, 1966 the Commission and individual Commissioners | 
have been engaged in research, analysis and discussion of the issues 
presented in this proceeding. It is perhaps only coincidence, but the 
supplemental allegations of complainant were delivered to the Com- 
mission by hand on the morning that the Commisson met to vote on 
a proposed disposition of the proceeding. Thus the Commission was : 
presented with a wholly new controversy, apparently demanding in- | 


vestigation, literally at the very last minute. 


Both the statute and the rules impose a 30 day limit on the filing 
of petitions for reconsideration. 47 USC sec. 405; 47 CFR sec. 1.106 
(f). Further, the rules specify the Commission will not consider any | 
supplement or addition to a petition for reconsideration, filed more 
than 30 days after the action sought to be reconsidered, except upon | 
special leave granted on appropriate grounds. No such leave was 
sought here. 


I think it is plain from the statute and rules, as well as Com- 


mission precedent and general legal principles, that reconsideration | 


was not intended and cannot properly be used to suspend Commis- 
sion decisions in uncertainty for protracted and indefinite periods. 
Yet that is precisely the effect that follows, and is obviously sought, 
by the actions of complainant here. If the Commission should defer 
decision of reconsideration of the December 1, 1965, renewal until 
investigation of the most recent incident is completed, there is noth- 
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ing to prevent the complainant from filing another supplement based 
on some more recent incident as the Commission again nears a time 
of decision. Thus by continuous supplements to a petition for recon- 
sideration, a complainant could invoke the necessity of continuing in- 
vestigation and prevent a decision strongly objected to from ever be- 
coming final. 


Complainant will, of course, respond that a licensee should avoid 
giving occasion for complaint. However it is inconceivable that a 
broadcast 
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licensee could wholly avoid providing grounds for at least colorable 
complaint by a diligent and ingenious lawyer charged to find such 
grounds, except by total surrender to all demands and complete ac- 
ceptance of the viewpoint of those who would complain. 


It seems clear to me that the time limit on filing petitions for 
reconsideration implies that events occurring after expiration of that 
time limit are to be the subject of fresh proceedings, and not the 
occasion for protracting and unsettling previously decided contro- 
versies. This is particularly necessary where the after-occurring 
events are, as here, matters which themselves seem to call for inves- 
tigation and consideration with respect to their own peculiar facts. The 
Commission has ample authority to take any action that may be appro- 
priate with respect to complaints against broadcast licensees without 
initiating a new means for indefinite prolongation of its already slow 
and protracted proceedings. Relitigation of decided cases by the device 
of reconsideration is a practice already far too common in Commission 
proceedings. It should not be encouraged and we should clearly an- 
nounce and adhere to the rule that after-occurring events may be 
made the subject of fresh proceedings but are not a grounds for 
prolonging and supplementing reconsideration of a prior decision, 
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except in the most compelling circumstances and upon full and de- | 
liberate decision by the Commission. 


The basic substantive issue presented by this proceeding is de- | 
fined by the statement of complainant in its Petition for Reconsid- | 
eration: 

“It is ADL’s position that appeals to racial or religious preju- | 
dice, like Communist propaganda or hard-core obscenity, 
is [sic] so fundamentally inconsistent with the public inter- | 
est, convenience and necessity, that it acza20k and should not 
claim a right to be carried on the air.’ 


This position is emphasized in complainant’s conclusion that: “The | 
licensee must be able to show that each program he broadcasts is 
consistent with and promotes the public interest,” and of course, the 
Commission must ultimately judge what is in “the public interest.” | 


The Petition for Reconsideration states that complainant rejected 
the licensee’s offer of time to reply to the broadcasts complained of: 
“because ADL does not consider that the use of a radio station’s fa- 
cilities to disseminate anti-Semitic falsehood can be justified or ade- 
quately countered by affirmative programming.” Thus the position ! 
taken by ADL is that it is immaterial whether a licensee presents di- 
verse and conflicting views on subjects that may be said to involve | 
racial or religious prejudice, since certain categories of comment 


should be entirely proscribed. 


Incidentally, it should be noted that this issue neither requires — 
nor presents the occasion for an evidentiary hearing, and that the 
complaint concerning the December 28th broadcast has little in com- 
mon with this position. 
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This contention of ADL does, however, raise a fundamental is- : 
sue that deserves confrontation, consideration and direct determina- 
tion. 
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The Supreme Court has never squarely held that broadcasting 
is within the First Amendment; but it has stated that First Amend- 
ment principles apply to all media of expression, Lovell v. City of 
Griffin, 303 US 444, 452 (1938), and has said: “We have no doubt 
that moving pictures, like newspapers and radio, are included in the 
press whose freedom is guaranteed by the First Amendment.” U.S. 
y. Paramount Pictures, 334 US 131, 166 (1948). In Burstyn v. Wil- 
son, 343 US 495 (1952) the Court held that motion pictures are with- 
in the First Amendment on the basis of a rationale that clearly would 
include broadcasting. Discussing an argument often made with respect 
to broadcasting, the Court said: 


“It is further urged that motion pictures possess a greater 
capacity for evil, particularly among the youth of a com- 
munity, than other modes of expression. Even if one 
were to accept this hypothesis, it does not follow that 
motion pictures should be disqualified from First Amend- 
ment protection. If there be capacity for evil it may 
be relevant in determining the permissible scope of com- 
munity control, but it does not authorize substantially 
unbridled censorship such as we have here. For the 
foregoing reasons, we conclude that expression by means 
of motion pictures is included within the free speech 
and free press guaranty of the First and Fourteenth 
Amendments.” 343 US 502. 


With respect to broadcasting, it seems to me that the Fairness 
Doctrine, properly construed, see my separate opinion in George E. 
Borst, et al., 4 RR2d 697 (1965), may be such “community control” 
as the alleged’ “capacity for evil” of the medium warrants. but the 
prohibition of specified views or arguments is, in plain language, cen- 
sorship and constitutionally forbidden. This view is in accord with 
the dicta of the Supreme Court, which has said: 


“The term ‘censorship’, however, as commonly under- 
stood connotes any examination of thought or expres- 
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sion in order to prevent publication of ‘objectionable, 
material. * * * Thus, expressly applying this country’s 
tradition of free expression to the field of radio broad- 
‘casting, Congress has from the first emphatically for- 
bidden the Commission to exercise any censorship over 
radio communication.” Farmers E. & C. Union v. 
WDAY, 360 US 525, 527, 529-30 (1959). 

The fact that some views may be regarded as “‘appeals to reli- 
gious prejudice” and be highly objectionable to those who are at- 
tacked does not justify suppression of such views. This has been 
stated and reiterated often 
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and emphatically by the Supreme Court. These are a few relevant 
and representative expressions: 


“If there is any fixed star in our constitutional constel- 
lation, it is that no official, high or petty, can prescribe 


what shall be orthodox in politics, nationalism, religion, 
or other matters of opinion or force citizens to confess 
by word or act their faith therein.”” West Virginia Bd. 
of Ed. v. Barnette, 319 US 624, 641 (1943). 


“A function of free speech under our system of govern- 
ment is to invite dispute. It may indeed best serve its 
high purpose when it induces a condition of unrest, 
creates dissatisfaction with conditions as they are, or 
even stirs people to anger. Speech is often provocative 
and challenging. It may strike at prejudices and precon- 
ceptions and have profound unsettling effect as it presses 
for acceptance of an idea.” Terminiello v. Chicago, 337 
US 1, 4 (1949). 

“Speech may be fought with speech. Falsehoods and fal- 
lacies may be exposed, not suppressed, unless there is 
insufficient time to avert the evil consequences of nox- 
ious doctrine by argument and education.” American 
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Communications Assn. v. Doud, 339 US 382, 396 
(1940). : | 

“The state has no legitimate interest in protecting any _ 
or all religions from views distasteful to them which is 
sufficient to justify prior restraints upon the expression 
of those views. It is not the business of government in 
our nation to suppress real or imagined attacks upon a 
particular religious doctrine, whether they appear in 
publications, speeches, or motion pictures.” Burstyn 
v. Wilson, 343 US 495, 505 (1952). 

The argument that appeals to racial or religious prejudice should 
be treated like'hard-core obscenity runs head-on into several insuper- 
able objections. To begin with, the Supreme Court has established 
that there are only a few well-defined and narrowly limited classes 
of speech which may constitutionally be prevented or punished. 
These have been said to be the lewd and obscene, the profane, the 
libelous, and the insulting or “fighting” words. Chaplinsky v. New 
Hampshire, 315 US 568, 571-572 (1942). The furthest the Court 
has ever gone in permitting a limitation on freedom of utterance 
has been to sustain a state statute punishing “group libel,” defined 
as the attribution of depravity, criminality, unchastity or lack of vir- 
tue to a race, religion or group. Beauharnais v. Illinois, 343 US 250 
(1952). Incidentally, this was a narrow decision with forceful dis- 
sents from four justices who have been among the staunchest sup- 
porters of free speech and civil liberties. In any event, even Beau- 
harnais requires a clear definition 


[514] 


in advance of'the proscribed kind of speech and a legislative finding 
of required policy. Nothing in Beauharnais suggests that as vague a 
proscription as “appeals to racial or religious prejudice” would be 
constitutional or that an administrative agency is authorized to in- 
stitute such a'rule. On the contrary, the decisions point to the con- 
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clusion that adoption of such a rule by the FCC would be stricken 
down as unconstitutionally vague, Ashton v. Kentucky, 384 US 195 ° 
(1966); Cantwell v. Connecticut, 310 US 296 (1940), and beyond 
the scope of administrative authority. F. C. C. v. American Broad-: | 
casting Co., 347 US 284 (1954); Bridges v. California, 314 US 252 
(1940). 


Furthermore, such a rule or standard would be wholly unwork- 
able. Much of religious dogma is regarded by those who reject it as 
no more than an appeal to prejudice and based on rank falsehood. 
Most religions preach that the doctrines of other religions are false, 
and perhaps even sinful. Until relatively recently part of the mass 
of the Roman Catholic Church was regarded by many Jews as anti- | 
Semitic. On the other hand, the Roman Catholics have been the ob-. 
ject of the most vigorous denunciation by the adherents of some 
Protestant sects. For the FCC to promulgate rules regarding per- 
missible and impermissible speech relating to religion would be not 
only an egregious interference with free speech in broadcasting, but 
also an unconstitutional infraction of the free exercise clause and 
the establishment clause of the First Amendment. Lee Loevinger, 
Religious Liberty and Broadcasting, 9 J. of Broadcasting 3 (1965), 

33 Geo. Wash. L. R. 631 (1965). 


It is not only impractical — and impossible in any ultimate 
sense—to separate an appeal to prejudice from an appeal to reason 
in this field, it is equally beyond the power or ability of authority 
to say what is religious or racial. There are centuries of bloody 
strife to prove that man cannot agree on what is or is not “religion.” 
There is dispute among scientists today as to whether the concept of 
race has any validity, and there is a measure of agreement only that 
views on the subject are often the product of prejudice. See M. F. 
Ashley Montague, Man’s Most Dangerous Myth (3rd ed., 1952); Pa- 
tricia McBroom, Science on Race, 91 Science News 44 (14 January 
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1967). In the leading contemporary scientific view, the term “racial” 
as used by ADL is itself the product of-social prejudice. 


Nevertheless these subjects will and must be discussed. But they 
cannot be freely discussed if there is to be an official ban on the ut- 
terance of “falsehood” or an “appeal to prejudice” as officially de- 
fined. All that the government can properly do, consistently with 
the right of free speech, is to demand that the opportunity be kept 
open for the presentation of all viewpoints. Yet this would be im- 
possible under the rule espoused by the ADL. The present case il- 
lustrates the matter. The assailed commentator here does not os- 
tensibly attack the Jews as a religious group, but does attack Zion- 
ists and the ADL because the latter is conducting a campaign against 
“right wing extremists,” which is said to include that commentator. 
But if anyone is permitted to express views favorable to Zionism or 
the ADL, or unfavorable to “right wing extremists” or the assailed 
commentator, then the Fairness 
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Doctrine requires that someone representing the contrary viewpoints 
be given the opportunity to reply. This, of course, is precisely what 
the ADL contends cannot be permitted. If what the ADL calls “ap- 
peals to racial or religious prejudice” is to be classed with hard-core 
obscenity, then it has no right to be heard on the air, and the only 
views which are entitled to be broadcast on matters of concern to 
the ADL are those which the ADL holds or finds acceptable. This 
is irreconcilable with either the Fairness Doctrine or the right of 
free speech. 


Talk of “responsibility” of a broadcaster in this connection 
is simply a euphemism for self-censorship. It is an attempt to 
shift the onus of action against speech from the Commission to the 
broadcaster, but it seeks the same result — suppression of certain 
views and arguments. Since the imposition of the duty of such 
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“responsibility” involves Commission compulsion to perform the 
function of selection and exclusion and Commission supervision of 
the manner in which that function is performed, the Commission 
still retains the ultimate power to determine what is and what is 
not permitted on the air. So this formulation does not advance the | 
argument either constitutionally, ideologically or practically. At- | 
tempts to impose such schemes of self-censorship have been found 
as unconstitutional as more direct censorship efforts by government. | 
Smith v. California, 361 US 147 (1959); Bantam Books v. Sullivan, 
372 US 58 (1963); Washington Post v. Keogh, __F.2d__ (CA DC 
1966), cert. den., 35 LW 3234 (1967). 


In the recent case of Bond v. Floyd, 17 Led2d 235 (1966) the 2 
Supreme Court held that a privilege (sitting in the State legislature) 
could not be denied because of exercise of the constitutionally pro- 
tected right of free speech. This would seem to dispose of the argu- | 
ment that since broadcasting is a privilege, not a right, a license to 
broadcast can be conditioned on a limitation of the right of free 
speech. In other words, it seems to me that the constituional 
right of free speech extends to broadcast speech as much as to any 
other kind, subject only to the qualification that the characteristics 
of the medium may present “peculiar problems” that involve slight- 
ly different applications of the principle than other media with other | 
characteristics. See Burstyn v. Wilson, 343 US 495, 502-503 (1952). | 
For example, it is not an unconstitutional denial of free speech to 
forbid communication by radio except over licensed facilities oper- 
ated in accordance with prescribed technical standards. NBC v. U.S., 
319 US 190, 226 (1943). On the other hand, broadcast speech may 
be free of some limitations imposed by particular social situations. 
The cry of “Fire,” which can properly be prohibited in a crowded 
theatre, carries little danger when brought into the home by radio 
or television where it is easily recognized as mere drama. While 
broadcasting may be subject to standards of obscenity appropriate 
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to the drawing room, rather than to those of the clinic or theatre, 
speech which might present a clear and present danger of riot when 
uttered to a crowd on the street or in a park may present no such 
danger when delivered to the dispersed audience of a broadcast. 


Of course there is grave danger in allowing any views, includ- 
ing those which we abhor, to be uttered freely, especially on a me- 
dium as far-reaching and wide-ranging as broadcasting. Fear of 
this danger must be very acute today when we contemplate the 
excesses and horrors of recent 
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authoritarian governments and the strident irrationality of the radi- 
cal extremes of right and left. No one who has held a position 
such as member of the FCC can be insensitive or indifferent to the 
outrage and the anguish that are caused by personal attacks, which 
are so often misinformed and unfair. But such dangers have existed 


in every country and every era. The most rigorous efforts of the 
most ruthless tyrants to suppress dangerous doctrines and personal 
attacks have only cast a glow of martyrdom on the dissidents. Free- 
dom is a bold and dangerous experiment. The principle that any 
man is at liberty to preach any doctrine, no matter how radical or 
objectionable to others, is perhaps the most dangerous of all doc- 
trines. But we are committed to unqualified acceptance of this 
doctrine and its dangers — and so far the principle of free speech 
has worked better than any conceivable alternative. We cannot 
avoid all dangers in our social and political course; we can only 
choose the course which best serves and least threatens our values 
and ideals. For Americans that course clearly lies in unqualified 
acceptance of First Amendment freedoms. Any rule which would 
directly or indirectly establish a test of content for views which 
are entitled to be spoken or heard through the broadcasting media 
is inconsistent with the First Amendment. Free speech is deaf to 
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doctrine, indifferent to dogma, and without political preference. Our 
practice does not always achieve this ideal, but this is the principle 
that must always guide us. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 


In the Matter of 


Complaint of Anti-Defamation League 
of B’nai B’rith Against Station KTYM, 
Inglewood, California 


ERRATUM 
The dissenting statement of Commissioner Kenneth A. Cox, at- 


tached to the Commission’s Memorandum Opinion and Order (FCC 
67-73), released January 19, 1967, page 5, second line, should be 
corrected so that the sentence reads: 


“The position of the ADL and of the American Jewish Commit- 
tee is not an irrational or atypical one.” 
FEDERAL COMMUNICATIONS COMMISSION 
Ben F. Waple 
Secretary 
[SEAL] 
Released: January 24, 1967 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


RECEIVED 
FEB 16 4967 


CLERK OF THE UN 
_STATES COURT OF APFEAS . 


ANTI-DEFAMATION LEAGUE 
OF B'NAI B'RITH, PACIFIC. 
SOUTHWEST REGIONAL OFFICE, 


) 

) 

) 

) 

: Appellant, ) 
Vv. ) Case No. 

) 

) 

) 

) 

) 


FEDERAL COMMUNICATIONS 
COMMISSION, 


20770 
Appellee. 


’ 
NOTICE OF APPEAL 


Anti-Defamation League of B'nai B'rith, Pacific Southwest Regional 
Office, Appellant (hereinafter semetimes referred to as ADL), hereby 
gives notice of its appeal, pursuant to Section 402(b) of the Communications 
Act of 1934, as raniod (47 U. Ss. C. §402(b) ) from the following orders of 


the Federal Communications Commission (hereinafter referred to as the 


- 


Commission): 


@) Order of the Commission adopted and released 
on June 17, 1966, granting without hearing the 
application of Trans America Broadcasting 

. Corporation for renewal of license of KTYM, 
Inglewood, California (B.R. 3611); 


Order of the Commission adopted on January 18, 
1967, and released on January 19, 1967, denying 
ADL Petition for Reconsideration filed July 15, ~ 
1966. . 


Appellant is aggrieved and its interests are NEY affected by 


the Commission’ s action in granting the KTYM application without a hearing 
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and in denying Appellant's Petition for Reconsideration. 


Nature of the Proceedings 

Appellant is Anti-Defamation League‘of B'nai B'rith, Pacific 
Southwest Regional Office. B'nai B'rith is the oldest and largest i 
national Jewish organization, having ose founded in 1843. The ances 
tional work of B'nai B'rith is. Carried on by its Anti-Defamation League, 
which functions through regional offices around the country. The 
Pacific Southwest Regional Office, includes the service area of KTYM. 
B'nai B'rith has approximately 15,000 members in the listening area of 
KTYM. : 

On September 2, 1965, Trans America Broadcasting Corporation 
filed its application for renewal of license of KTYM for the period 
December 1, 1965 to December 1, 1968. On October 25, 1965, ADL 
filed with the Commission a complaint with respect to the eee in which 
the licensee of KTYM had operated its station. Voluminous pleadings were 
thereafter filed by KTYM and also ADL. Most.of the salient facts devel- 
oped in the pleadings are camitepatees They may be briefly summarized 
‘as follows: | 

a. Station KTYM is censed to Trans America Broadcasting 


. | 
Corporation, all of whose stock is owned by A. J. Williams. 


KTYM is licensed to.serve Inglewood, California, part of the 


’ Los Angeles metropolitan district. KTYM programs 


reach a substantial portion of the Los Angeles area. 


One of the programs broadcast hy KTYM is entitled 
"Richard Cotten's Conservative. Viewpoint". This is a 


\ 


sponsored program for which the station receives payment. 


It is 15 minutes in length and is broadcast five days a week, 
During the course of the broadcast, Mr. Cotten solicits fonds 
to enable him to CORSETS his radio programs. He also in- 
vites his: listeners to send in requests for free copies of his 


broadcasts and additional material. 


ADL became interested in the KTYM broadcasts when irate 
Jewish residents in the KTYM service area complained s 

| ADL about a Cotten broadcast of October 7, 1964; the same 

: type of material has been gepeated in a number of broadcasts. 
The October 7, 1964 broadcast contained an unfair, virulent 
and defamatory attack on the Anti-Defamation League and on 
one of its officials. Moreover, during the course of the Broa 
cast, Mr. Cotten indulged in a technique which had on used , 
so frighteningly ae unfortunately so successfully in Germany 

. just a few decades ago by stating, repeating, and reiterating 
that Judaism and Communism are synonymous. He attempted 


to prove his point in part by resorting toa time-worn canard 
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by purportedly quoting Rabbi Stephen Wise as saying, 
"Some call it Marxism but I call it Judaism." This is 
A libel which has been peddled for years by persons 
attempting to foment hatred of Jews. No documentation 
has ever been supplied to establish the authorship or 
existence of the quotation. The sentiments attributed to 
Rabbi Wise in the libel could aS have been uttered by | | 
Rabbi Wise -- a distinguished Rabbi who devoted his life 
both in the pulpit and secular offices to promoting friend- 
ship among all people, preaching respect for other people's 
religion, championing the cause of equal rights of all pers 
“sons regardless-of race, religion or color, and urging 
_ respect for the dignity of man -- a philosophy and career , 
the very antithesis of Communism. Indeed, Mr. Cotten, 
when later asked by Mr. Williams to furnish the source of 
the alleged quotation by Rabbi Wise ~~ a simple one line : 
_ answer would have sufficed had such proof existed -~ wrote 
a tortured and lengthy rambling letter attempting to zee 
Rabbi Wise but ptadiocely avoiding the presentation of proof 


of publication or authorship by the Rabbi. 


The material made available by Mr. Cotten'to KTYM listen- 


ers in response to his broadcast invitation included not only 


the scripts of his broadcast but also additional literature, 
much of it in the same anti-Semitic vein as the broadcast. 
One of the pieces of mail Mr. Cotten has thus circulated is 

a notorious anti-Semitic forgery ated "Abraham Lincoln 
and the Rothschilds" which peddles the canard that the 
American Civil War was fought only because the "Jewish 
financiers" wanted to split the United States and control both 


sections. 


“ADL, before filing its eorpiatnt with the Commission, 
arranged for a conference with Mr. Williams. At the confer- 
ence Mr. Williams was apprised of the anti-Semitic nature of 
the Cotten broadcasts and also of the fact that Mr. Cotten was ; 
using KTYM's facilities to build up a mailing list of persons 

. to whom he was sending anti-Semitic material. Mr. Williams’ 
reply to ADL, as it has os to the Commission, was that the 
station does not act-as a censor of Mr. Cotten's broadcasts. 
It is Mr. Williams' position that if ADL desires to refute 
Mr. Cotten's assertions, it can have time on KTYM's facili- 
roe to answer the Smee Mr. ‘Williams has repeatedly cited 


the failure of ADL to sue Mr. Cotten for libel as proof of the 


reliability of Mr. Cotten's charges. On the subject of the 


literature mailed out to KTYM listeners responding to the 
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broadcast invitation for such mail, Mr. Williams stated: | 


"KTYM has no control of what material 

Mr. Cotten or the ADL mails out. If in fact, 
the material is scurrilous (and the ADL feels 
that it is) the ADL has excellent evidence to 
charge libel in the courts, ér seek redress with 
the postal authorities. KTYM, of course, upon: 
being advised of an adverse decision by the 
Courts or the postal authorities would imme- 
diately re-evaluate the Cotten program in the 
light of this new evidence." 


. Mr. Williams auditioned the October 7, 1964 broadcast before 
it went on the air and also listened to it while it was being 
i) i 
broadcast. After the conferences with ADL representatives 
Mr. Williams has on occasion written to Mr. Cotten request- 
ing documentation with respect to the charges against which 
ADL has complained. Mr. Cotten has made no effort to supp! y 
any factual foundation for his anti-Semitic Sia -- and 
with good cause: the erie -are patently false and irrespon- 
sible. Mr. Williams either knows that the charges are false 


or he has a reckless disregard for ascertaining whether the 


charges are true or false. 


KTYM and Mr. Williams have never issued any retraction of ° 


any of the false or misleading statements contained in 


Mr. Cotten's anti-Semitic charges. The station stoutly main- 


‘tains that it will continue to pursue the same policy in the 


» 


future as it has in the past. It offered ADL the oppor- 
tunity of using its facilities. The offer was rejected be- 
cause ADL did not consider that the use of a radio station's 
facilities to disseminate anti-Semitic falsehoods can be 
justified or adequately countered by affirmative program- 


ming. 


On June 17, 1966, the Commission (with Commissioner Cox dissenting) 
released a Memorandum Opinion and Order granting without hearing the re- 
’ 
newal application of KTYM. The Commission's ruling may be briefly sum- 


marized as follows: 


Some of the Cotten broadcasts constituted personal attacks 
on ADL or its officials. The station did not advise ADL of 
. these attacks or furnish ADL with scripts. The offer to ADL 


- 


of opportunity for a reply came only after ADL had com- 


4 
plained to the station. This procedure did not comply with 


the Commission's requirement in its personal attack doctrine. 
However, since the personal attacks were few and isolated 
and since the station ultimately did offer its facilities to ADL 
for a reply to the attack, no further action by the Commis sion 


is called for. : 


The anti-Semitic material does not constitute an attack on 
ADL or its officials. Accordingly, the personal attack doc- 


trine does not come into play. The station was not required . 
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to give advance notice of the broadcasts or to afford any 


specific notice to a particular group or persons concerning 


the content of the broadcasts. However, the Commission 
did recognize that the broadcasts: 


". . . did contain statements that can be re- 
garded as anti-Semitic, and that will surely 
be highly offensive to many persons of the 
Jewish faith as well as to fair-minded people 
of other faiths." 


The Commission pointed out: 


"We do not hold that these broadcasts, or any 
similar broadcasts, were made in the public 
interest. .. ."! 


The opinion makes it clear: 


", . . that the individual Commissioners 

wholly disapprove of broadcasts which encour- 

age bigotry or prejudice against any race, 

religion or group. Individual Commissioners 

joining in this opinion have the strongest per- 

sonal feelings against the views represented by 

the assailed broadcasts. ..." 

4 . . 

However, the Commission held that no action against the 


station is warranted since action of the Commission must 
be governed by legal principle, not by the personal feelings 
of the Commissioners. The legal principle which the Com- 
mission believes to be applicable is: 
", . . the public interest is best served by per- 
mitting the expression of any views that do not 


involve 'a clear and present danger of serious 
and substantive evil that rises far above public 


inconvenience, annoyance or unrest.' 
Terminiello v. Chicago, 337 U.S. 1, 4 (1949); 


Chaplinsky v. New Hampshire, 315 U.S. 568; 
Ashton v. Kentucky, U.S. H 


34 LW 4398 (1966). This most assuredly ‘does 
not mean that those who uphold this principle 
approve of the opinions that are expressed under 
its protection. On the contrary, this principle 
insures that the most diverse and opposing opinions 
will be expressed, many of which may be even | 
highly offensive to those officials who thus protect 
the rights of others to free speech. If there is to 
be free speech, it must be free for speech that we 
abhor and hate as well as for speech that we find 
tolerable or congenial." 


The Commission, on June 17, 1966, also released a letter which 
it had sent to the licensee of KTYM. In this letter the Commission pointed 
out that the Cotten broadcast of October 7, 1964 contained a personal attack 
on the ADL and its General Counsel, Mr. Forster. The Commission found 
that it was incumbent upon KTYM, on its own initiative, to have sent notice 
of these attacks and a transcript of the text to ADL and Mr. Forster, to- 
gether with an offer of time to respond; the mere offer of time only after 
complaint had been made was not sufficient. However, since the Commission 
found that the failure to comply with the fairness doctrine was an isolated 
matter no further action by the Commission was warranted. 

On July 15, 1966, ADL filed a Petition for Reconsideration directed 
against the action of the Commission granting the KTYM application for 
renewal of license without a hearing. The Petition pointed out in detail that 


the opinion of the Commission constituted a misreading of judicial decisions, 


was inconsistent with an unbroken line of Commission precedents dating back 


at least 40 years, and was inconsistent with the licensing requirements of 


the Communications Act. 


While the Petition for Reconsideration was still pending before 
the Commission, ADL supplemented its request‘for reconsideration by 
a letter dated January 4, 1967 and a Supplement to Petition for Recorisid- 
eration dated January 10, 1967. In this additional material ADL Lsointed 
out that on December 28, 1966, KTYM broadcast a sponsored 15-minute 
program called "Voice of Americanism", by W. S. _McBirnie, which con- 
sisted of a personal attack on the Institute for jamietacass Democracy and 
some of its leading officials. ADL pointed out that to the best of its informa- 
tion and belief no notice of such attack or of a transcript of the program had. . 
been furnished to the Institute for American Democracy nor its officials 
who had been the subject of the attack. ADL called the Commission's 
attention to the fact that it had previously overlooked non-compliance by 
KTYM with the feirness doctrine on the basis that the violation "was an 
isolated matter." ‘The ADL pleading urged that the December 28, 1966 
program showed that the violation wae not an isolated one, but that the 
licensee of KTYM has continued in its pattern of conduct by not adequately” 
supervising what goes out over its station and in failing to comply with the 
personal attack doctrine. . 

xX TYM filed a response to the ADL Supplement to which it attached 
as an exhibit an affidavit of one of its employees stating that on Decem- 
ber 26, 1966 this employee had mailed to the Institute of American 


Democracy and some of its officials a notice to the effect that on December 


28, 1966 KTYM would broadcast "a controversial radio broadcast", and 
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that "should you wish to reply, Radio Station KTYM offers you the 
| ase of its facilities." 
On January 17, 1967, ADL filed la ceply in which 3t pointed 
out as follows: a 
a. KTYM did not deny that the McBirnie broadcast con- 
stituted an. attack on Institute for American Democracy 


and its officials. 


Written statements were attached showing that none of 
the notices allegedly mailed on December 26 was re- 


6 
ceived. 


In Be event, the form of the notice utilized by KTYM 
does not comply with the Commission's rules and policies 
with respect to personal attack. The Commission re- 
quires that whenever an attack is made, not only must a 

* notice be sent to the person attacked , but it must contain _ 


- 


a script, tape or accurate summary of the attack. 


A mere reference to the broadcasting of a controversial. 


program and an opportunity for reply is not sufficient 

to comply with the fairness doctrine. The Commission's 
letter of June 17, 1966 was explicit on'this point. Yet 
the form of notice utilized by KTYM makes no effort to 
comply with the requirements of the Commission's. rules 


and regulations. 


As a minimum matter, a question of disputed fact | 
exists as between KTYM and ADL with respect to 
whether notices of any kind were in fact sent by that 
station. ADL asked the oe sion not to prejudge 
the issue, but that it should be given an opportunity : 


to test the matter on cross examination. 


On January 18, 1967, the Commission (with Commissioner 


Johnson not participating and Commissioner Cox dissenting) adopted an . 
t ° ! : 


Order (released on January 19, 1967) denying the ADL Petition for 


Reconsideration. 


Statement of Reasons Upon Which - 
ADL Intends to Rely ; 


In seeking reversal of the Commission's decision, ADL intends. 
to rely on the following reasons: 


$ 
}. The Commission's decision granting the KTYM renewal 


: . 


application without a hearing violates, the Communications Act and the 
Administrative iProcedure Act, 
2. The Commission's decision constitutes an erroneous inter-. . 
pretation of the First Ammenarere sagen Canstitution of the United States. y 
3. The Commission's decision is in conflict with the require A 


ment of the Communications Act that an application for renewal of license °- 


can be granted only if the operation of the station will serve an 
interest, Gasca and necessity. 
4. The Commission's decision is in conflict with the require- 
. ments of the Communications Act imposing the responsibility upon 
licensees to make sure that material prosdcest over the station or offered : 


to OES during prosdce ace is consistent. with the public interest. 


's. The Commission erroneously decided contested issues of 


fact without affording ADL a hearing as requested by it. 


Relief Riquested 
ADL requests that the Commission's action erenting the KTYM 
sonication without a eee be set aside a that the application be 
Gesignated for heating and that ADL be permitted to participate as a party 
in that hearing. The burden of going forward with the evidence and the at 


_ barden of proof in such a , hearing should be on the licensee. 


$ 
- Respectfully submitted, 


_ Harry M. Plotkin 


Arent; Fox, Kintner, Plotkin & Kahn , 
1100 Federal Bar Building 
Washington, D. C. 20006 

Telephone: 347-8500 


Counsel for Anti-Defamation League 
of B'nai B'rith, Pacific Southwest 
Regional Office 


February 16, 1967. nes 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ANTI-DEFAMATION LEAGUE 

OF B’NAI B’RITH, PACIFIC 

SOUTHWEST REGIONAL OFFICE, 
Appellant, 


v. Case No. 20770 


FEDERAL COMMUNICATIONS 
COMMISSION, 


Appellee. 


NOTICE OF INTENTION TO INTERVENE 


Trans America Broadcasting Corporation hereby serves notice of | 
its intention to intervene in the matter of Anti-Defamation League v. 
the Federal Communications Commission, pursuant to Section 402(e) - 


of the Communications Act of 1934, as amended. 


Respectfully submitted, 


TRANS AMERICA BROAD- 
CASTING CORPORATION 


: Samuel Miller 
952 Washington Building 
Washington, D.C. 20005 
Its Attorney 


[Certificate of Service, dated March 14, 1967] 


STATEMENT OF INTEREST 


Pursuant to Section 402(e) of the Communications Act of 1934, | 
the following statement is submitted for the purpose of showing the 
interest of Trans America Broadcasting Corporation in support of | 


its Notice of Intention to Intervene in the above-captioned proceed- 
ing. 
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nt ec ciebtsnenanel 


The actions of the Federal Communications Commission, which 
are the subjects of the appeal, are its orders granting, without hear- 
ing, the application of Trans America Broadcasting Corporation for 
renewal of license for Station KTYM, Inglewood, California, and de- 
nying appellant’s Petition for Reconsideration. Trans America is an 
interested party because if the actions of the Commission complained 
of would be reversed or modified, its renewal would be rescinded and 
its application would be subject to an expensive and lengthy hearing. 


Samuel Miller 
Attorney for Trans America 
Broadcasting Corporation 


Subscribed and’ sworn to before me this 14th day of March, 1967. 


John D. Pollard 
Notary Public, D.C. 


[Certificate of Service, dated March 14, 1967] 


PREHEARING STIPULATION 


1. The undersigned parties, by their counsel, agree and stipu- 
late as follows: 


2. The appellant asserts that the following issues are pre- 
‘sented by the Notice of Appeal in the above-entitled case: 


(1) Whether the Commission misinterpreted the First 
Amendment and misapplied the “public interest” stand- 
ard of the Communications Act in ruling it would be an 
unconstitutional interference with free speech to deny 
renewal of a radio broadcast license to a licensee which: 


(a) broadcast a series of sponsored programs con- 
taining recurrent, bigoted appeals to anti-Semitic 
prejudice; 
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(b) allowed sponsors to broadcast on their programs | 
invitations to listeners to request written material 
with knowledge that such material when sent con- 
tained bigoted appeals to anti-Semitic prejudice; 


(c) permitted such broadcasts and the dissemination ' 
of such material either knowing that statements and _ 
accusations made therein were false and irresponsible 
or recklessly disregarding their false and irresponsible 
nature; 


(d) violated the Commission’s “personal attack” doc- 
trine by not sending attacked parties a script and of- 
fering them time to respond until they otherwise 
learned of the attack and complained; and 


(e) affirmed to the Commission on intention to con- | 
tinue its policy of allowing broadcasts and dissemina- - 
tion of material without assuming any responsibility 
for the nature of truth of their content, asserting that 
is-responsibility its responsibility is limited solely to 
allowing the victims reply time if they so desire. 
(2) Whether the Commission’s order, renewing a radio 
broadcast license without a hearing despite disputed 
questions of fact duly presented by the pleadings, vio- 
lated Section 309 of the Communications Act which 
requires that a hearing be held whenever “‘a substantial 
and material question of fact is presented” about the 
licensee’s qualifications. 


3. The appellee feels that the only issue presented by the No- 
tice of Appeal is as follows: 


Whether the Commission may, under the “public in- 
terest”’ standard of the Communications Act, renew 
without a hearing, the license of a radio station which 
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presents programs appealing to religious prejudice 
where the station has complied with the Commission’s 
fairness doctrine by affording opportunity for the pres- 
entation of conflicting views on issues of public impor- 
tance and where no contention is made that the licensee 
is otherwise in violation of the rules and regulations of 
the Commission. 


4. The counsel for the parties further stipulate and agree that 
the Joint Appendix will be filed ten (10) days after filing of the re- 
ply brief and, if no reply brief is filed, fifteen (15) days after the 
filing of the Appellee’s brief. References to the record appearing 
in the briefs of the parties will be to the page numbers of the rec- 
ord as certified to the Court. In the printing of the Joint Appen- 
dix there will be-set forth, in addition to the consecutive number- 
ing of the Joint Appendix, the original record page numbers in bold 
type and indented in a manner which will render it convenient for 
the Court to locate the pages referred to in the brief. 


Respectfully submitted, 


/s/ John H. Conlin, 

Associate General Counsel, 

Federal Communications Commission 
Counsel for Appellee 


/s/ Harry M. Plotkin, 

Counsel for Appellant 

Anti-Defamation League of 

B’nai B’rith, Pacific 

Southwest Regional Office 
March 14, 1967 


[Certificate of Service, dated March 16, 1967] 


JA 164 


PREHEARING ORDER 


Before: Wright, Circuit Judge, 
in Chambers. 


Counsel for the parties in the above-entitled case having sub- 
mitted their stipulation pursuant to Rule 38(k) of the General 
Rules of this Court, and the stipulation having pea considered, 
the stipulation is approved, and it is 


ORDERED that the stipulation shall control further proceed- 
ings in this case unless modified by further order of this court, and 


that the stipulation and this order shall be printed in the joint ap- 
pendix herein. 


BRIEF FOR APPELLEE 


a 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,770 


ANTI-DEFAMATION LEAGUE OF B'NAI B'RITH, 
PACIFIC SOUTHWEST REGIONAL OFFICE, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


TRANS AMERICA BROADCASTING CORPORATION, 
Intervenor. 


ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 

u Associate General Counsel, 
nitod Ctatoo Pane? Am =F 
nited States Court of Apes 

boure of AneesS LENORE G. EHRIG, 

Counsel, 

TEED mie 

5 AUG + 1 1967 STUART F. FELDSTEIN, 

Counsel. 


(1 os 7 
CaeLeou Federal Communications Commission 
Washington, D. C. 20554 


Northen 
CLERK 


STATEMENT OF QUESTION PRESENTED 


The Federal Communications Commission believes that the 
question presented in this case may be stated as follows: 


Whether the Commission may under the “public interest" 
| 


standard of the Commmications Act of 1934 renew without hearing 


the license of a radio station which-on several occasions during. 


the preceding license term, presented programs that were 


anti-Semitic in character where the station has complied with the 


Commission's "fairness doctrine” by affording opportunity for the — 
presentation of opposing viewpoints, and where there is no indi- 
cation that the general character of the station's programming has 


been inconsistent with the needs and interests of the community. 
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I. THE COMMISSION'S DECISION TO RENEW THE LICENSE 
OF STATION KTYM WAS A WHOLLY REASONABLE EXERCISE 
OF DISCRETION AND IN FULL ACCORD WITH THE "PUBLIC 
INTEREST” LICENSING STANDARD OF THE COMMUNICATIONS 
ACT. 


A. ‘The Commission's Decision Is In Accord With 
Its Long-Standing Objective Of Promoting 
Full And Unfettered Discussion Over The 
Airwaves. 


Granting KTYM’s Application For Renewal Was 
An Action Well Within The Commission's 
Discretion, Plainly Furthering The Public 
Interest In The Free Flow Of Opinion and 
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Responsible Licensee Judgments And A Record 
Of Broadcasting In The Public Interest. 
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COUNTERSTATEMENT OF THE CASE | 
This is an appeal filed pursuant to Section 402\((b) of 
the Communications Act of 1934, as amended, 47 U.S.C. 4026). It 
seeks review of (1) a Memorandum Opinion of the Federal Commu= 
nications Commission, released June 17, 1966 (. 351-353), which 
granted renewal of the license of station KTYM, Inglewood, 


California, and (2) a Memorandum Opinion and Order, released 


January 19, 1967 (R. 498-502), which denied appellant's petition 


for reconsideration. 
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l. KTYM's Application for Renewal of License 

Station KTYM located in Inglewood, California, is licensed 
to Trans America Broadcasting Corporation. The president and sole 
stockholder of Trans America is Mr. Albert J. Williams who has 
operated KTYM since 1958. In the Fall of 1965, the station filed 
its periodic application for renewal of license (R. 1-36). 
Renewal was opposed by the Pacific Southwest Regional Office of the 
Anti-Defamation League of the B'nai B'rith (ADL), the gravamen of 
its complaint being that on several occasions the station had 
broadcast programs which contained anti-Semitic material. 

The KTYM renewal application sets forth a detailed 
description of the station's programming and program policies 
(R. 5-6, 11-32). In addition to the recorded msic that is 
common to most radio station, KTYM carries a large number of 
religious broadcasts. About one-quarter of its schedule is 
devoted to such program fare, with each of the major religious 
denominations being represented. News, talk, and discussion . 
programs form another 20-30% of the schedule (R. 5, 18-20). 


On weekends the station features foreign language broadcasts, 


carrying about eighteen hours of entertainment programming in 


ten different languages (R. 13-14, 25-28, 30-31). 


we 

Each weekday at 3:15 p.m., KTYM carries a fifteen 
minute program called "Conservative Viewpoint™ (R. 23). it 
consists of a series of talks by one Richard Cotten. These programs 
are taped by Cotten and distributed to a number of radio stations 
for inclusion in their program schedule. Made up essentially of 
commentary on current affairs, the programs on several occasions 
have contained statements that were plainly anti-Semitic in nature 
and which the Commission was later to characterize as "highly 
offensive to many persons of the Jewish faith as well as to fair- 


minded people of other faiths” (R. 351). Cotten has no comnection 


with station KTYM or with its licensee, Trans America, other than 


that the station airs his program. 

Aside from the matters to be discussed hereinafter , 
arising almost entirely from the Cotten broadcasts, there was 
nothing before the Commission to cast doubt on the qualifications 
of the licensee or to indicate that during. the just completed 
license term the station was operated other than in accord with 


the rules and policies of the Commission. 

2. The ADL Complaint and KTYM's Response 

On October 25, 1965, ADL requested that the Commission 
designate the KTYM application for hearing (R. 39-45). As 
already indicated, the gist of the complaint was that the Ticensee 
has tolerated anti-Semitic broadcasts. by Richard Cotten. It was 


ADL's position that the broadcasting of such programs is contrary 


athe 

to the public interest, and that a station owner who knowingly 
permits such broadcasts is engaging in conduct which calls into 
serious question his qualifications to be a licensee. 

Although several Cotten broadeasts were mentioned, the 
complaint was principally directed at two programs, those of 
October 7, 1964, and May 27, 1965. These were described as 
containing “blatant” and “vituperative™ anti-Semitism, and the 
scripts of the broadcasts were supplied (R. 45-53). 

According to the complaint, the licensee, when contacted 
about the Cotten programs, declined to "censor" the broadcasts. 
He did, however, in accordance with his understanding of the 


Commission's “fairness doctrine,” offer ADL an opportunity to 
1/ 


reply. This offer was declined, ADL stated, because of its 


view that anti-Semitic programming is so contrary to the public 
interest that it should not be regarded as a “controversial 
subject” within the meaning of the fairness doctrine. ADL also 
stated that it felt by replying it would lend to Cotten's 
messages a dignity they did not deserve (R. 40). 

Apart from this, ADL asserted that Cotten's broadcasts 
have contained defamatory and untrue attacks on the ADL and some 
of its officers and staff. Pointing out that the "fairness doctrine" 
T/ Briefly stated, the "fairness doctrine" obliges licensees to 
afford reasonable opportunity for the discussion of conflicting 


views on issues of public importance. See 47 U.S.C. 315(a), 


Red Lion Broadcasting Co., Inc. v. Federal Communications Commission, 
__ U.S. App. D.C. __| __ F.2d __, decided June 13, 1967. 
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requires licensees to notify those who have been the subject of 
such attacks and to afford full opportunity to respond, ADL 
contended that KTYM had been derelict in this regard and had 
offered time on the station only after the matter had been brought 
to its attention by ADL (R. 43). 

The complaint acknowledged (R. 42) that under the 
Communications Act “the selection of programs is the responsibility 
of the broadcast licensee and that the Commission has no authority 
to pass upon the merits of, or concern itself with, individual 
programs. But this does not negate or eliminate the responsibility 
of the Commission at renewal time to review the station's overall 
performance and programming to determine whether the: station has 
lived up to its public service obligations . . .” 

At the Commission's request, KTYM submitted a lengthy 
statement in response to the complaint (R. 54-83). In essence it 


was KTYM's view that the Cotten series was not per se unsuitable 


for broadcasting over the station's facilities. KTYM stated that 


after auditioning sample tapes, it had accepted the program and 


has carried it since September of 1964. The program was accepted 
"for what it thinly purported to be -- a conservative political 
broadeast aimed at counteracting the abundance of liberal views 
given wide publicity at that time in the news and other penton 
on KTYM and in the various local newspapers” (R. 55-56). According 


to the station, the program had elicited many favorable letters and 
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virtually no complaints except for that of the ADL (R. 69-70, 74-75). 
KTYM stated that it recognized its right to accept or reject pro- 
grams “but exercises that right with great restraint” (R. 78). 
Admitting difficulty in ascertaining whether certain contentions 
of Cotten or: the ADL were correct, the statidn reiterated its 
willingness to give time over the air to the ADL (R. 64,66, 70). 
KTYM expressed the belief that this was a more satisfactory 
alternative than silencing Cotten (R. 64, 81). 

There followed another exchange of pleadings in which 
ADL accused KTYM of irresponsibility and urged denial of the 
application for renewal (R. 123-143); and KTYM countered by 
charging ADL with exerting improper pressure to obtain Cotten's 
removal from the airwaves. The essence of KTYM'’s position was 
stated as follows: * . ... the licensee in the reasonable conduct 
of his business cannot be expected to make the final legal 
evaluation on every point brought up by every voice on its air™ 
(R. 247). For this reason, KTYM does the next best thing. The 
station offers all seemingly responsible voices opportunity to 
air their views. The ADL has refused to answer Cotten. The 
offer to the ADL is still open and has been for more than one 
year (R. 248). 

3. The Commission's Decision 


The Commissions' decision granting KTYM's renewal of 


license (R. 351-353) was released on June 17, 1966, along with 


a letter to KTYM notifying it of the action taken (R. 388-389). 
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Considering all the papers then before it, the Commission’ concluded 
first of all that there were no disputed issues of fact with regard 
to the station's performance (R. 351). It held further that the 
Cotten broadcast of October 7, 1964, contained a personel fattack 
against the ADL and its General Counsel, Mr. Arnold Forster. 

The fact that KTYM did not notify the ADL or Mr. Forster of the 
personal attack prior to the complaint was found to bea violation 
of the "fairness doctrine,” but because this was an isolated 
instance and the station did eventually offer reply time to the 
ADL, the Commission’ concluded that this violation did not con- 


stitute grounds for holding up KTYM's renewal. 


The Commission then turned to the broader question 


raised by ADL: whether Cotten's anti-Semitic broadcasts were so 
contrary to the public interest that a licensee who permits 
them should be disqualified. The issue, the Commission stated, 
is whether the agency should “act to suppress the expression of 
views which it abhors or . . . require the opportunity for the 
expression of opposing views" (R. 352). In the Commission's 
judgment, the latter was clearly the better course. Its opinion 
states (R. 352-353): 

The Commission has long held that its function is 

not to judge the merit, wisdom or accuracy of any, 

broadcast discussion or commentary but to’ insure | 

that all viewpoints are given fair and equal 

opportunity for expression and that controverted 

allegations are balanced by the presentation of 


opposing viewpoints. Any other position would 
stifle discussion and destroy broadcasting as a 


a Ree 

medium of free speech. To require every licensee 

to defend his decision to present any controversial 

program that has been complained of in a license 

renewal hearing would cause most -- if not all -- 

licensees to refuse to broadcast any program that 

was potentially controversial or offensive to any 

substantial group. More often that [sic] not this 

would operate to deprive the public of the oppor- 

tunity to hear unpopular or unorthodox views. 

Elsewhere, in a letter to KTYM notifying the station of 
its action (R. 388-389), the Commission stated that "an overall 
review of the station's operation" had been conducted and a 
finding made that the public interest would be served by renewal 
of the license. The station was reprimanded for failing to give 
prior notice to ADL and its staff officials regarding one Cotten 


‘broadcast which was found to contain a personal attack on ADL 


and its General Counsel. With regard to the content of the 


Cotten broadcasts generally, the Commission noted that many 


will find it offensive, "[b]ut this does not mean that those 
offended have the right, through the Commission's licensing 
power to rule such programming off the airwaves.” In sum, 
the Commission concluded that the public interest was best 
served by a licensing policy which encourages the expression 
of differing views and that the result urged by ADL would have 
an opposite effect. 
4%. Proceedings on Reconsideration 
A petition for reconsideration was filed by ADL on July 15, 


1966 (R. 395-420), in which it argued that the Commission's decision 
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was contrary to prior cases and erroneously construed applicable 
constitutional and statutory principles. In particular, ADL urged 
that the false and defamatory nature of the material broadcast 
showed that the station was not exercising the degree of responsi- 
bility expected of a licensee. 
KTYM filed pleadings (R. 421-445) repeating its prior 


position, setting forth new details such as its manner of screening 


the Cotten and other broadcasts to remove matter “which is adjudged 


unduly harsh and unnecessary” (R. 425), and denying, by reference 
to Jewish staff personnel and programs designed to serve the 
Jewish community, that the station or its owner is anti-Semitic 
fR. 442-43). 

In denying reconsideration the Commission emphasized the 
policy considerations underlying its ruling (R. 498): 


. . . whether [the] issue is couched in terms of 
prohibiting specific broadcasts or of licensee 
responsibility, the crucial element is, in the 
final analysis, the effect on free speech - on the 
widest possible dissemination of ideas and concepts, 
however controversial or perhaps understandably 
offensive to some. Our decision in this case, 
while it necessarily takes into account the facts 
of the case, is based on policy considerations 
applicable overall to the broadcast field, and is; 
designed to promote the public interest generally. 
On an issue of this nature, it is imperative that 
we take into account the broad consequences of 
our ruling, rather than view the matter on an 
isolated basis. 

2/ 

Citing the Supreme Court's decision in Smith v. California and 


2/361 U.S. 147, 153-159 (1959). 
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3/ 
this Court's recent holding in Washington Post Co. v. Keogh, 


the Commission concluded that the position advocated by ADL 
"would impose upon the licensee verification requirements which 

. . .- could significantly inhibit the presentation of contro- 
versial issue programming" (R. 499). Its opinion stated (R. 500): 


Faced with possible harassment which includes 
loss of license at renewal, licensees, under the 
verification approach urged by ADL, might well 
tend to avoid presentation of controversial 
issue programming. This would be especially 
true of the smaller broadcast outlet, where the 
cost and time consumed in the verification 
process would constitute a considerable 
deterrent. Thus, were we to follow this course, 
we would be significantly inhibiting debate on 
controversial issues and at the least rendering 
such debate “less robust and less wide-open.” 
But our holdings, from the Editorializing Report, 
13 F.C.C. 1246, 1947-48(1948) to the recent 
Pacifica decision (36 F.C.C. 147, 149(1963)), 
have sought to promote the opposite -- the 
fullest possible robust debate on public issues. 
There has been no showing of consequences 
adverse to the public interest which would 
lead us to act against that fundamental and 
all-important policy objective. In short, 

faced with the arguments and considerations 
advanced by ADL, we choose to adhere to the 
basic policy determination set forth in our 
prior opinion to maximize the opportunity for 
free discussion of ideas and concepts on 
broadcast media. We point out that serious 
constitutional questions would be raised by 

any contrary course. 


As an integral part of this policy, the Commission again 
stressed the significance of the fairness doctrine and the 
obligation of the licensee to present conflicting viewpoints. 


3/7 __U.S. App. D.C. __, 365 F.2d 965 (1966). 
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While its petition for reconsideration was pending, ADL 


supplemented its pleading with an allegation that a certain KTYM 


broadcast of December 28, 1966, contained a personal attack on 


the Institute for American Democracy and five of its officials 
and that KTYM had failed to notify the individuals involved of 
the broadcast (R. 455-460). KTYM responded (R. 563-571) that 
the program, one of a continuing series, was monitored prior to 
broadcast by KITYM employees and that notification was sent to 
the individuals involved two days before the date of the broad- 
east. Each side supported its contention with affidavits, KTYM 
with a sworn statement by an employee that she had ist ee 
notification (R. 588), ADL with statements by officials of the 
Institute for American Democracy that none had been received 
(R. 458-459). : 

In its order denying reconsideration, the Commission 
stated that an inquiry would be conducted to clarify the matter 
and appropriate action taken in the event it is found that 
Commission policies had not been complied with. The Commission 
decided, however, that the proceeding before it, involving the 
operation of the station during the 1962-1965 license period, 
had been delayed long enough and should be brought to a ioe 
Its action was based in part on considerations of administrative 


orderliness, but more importantly because there was no dispute 


mT 

as to the fact that the station in the ordinary course of its 
operation "follows a monitoring and notification procedure, in 
order to be able to comply with the requirements of the fairness 
doctrine” (R. 502). 

Subsequently, the Commission conducted an investigation, 
the results of which were set forth in letters to the affected 
parties (Appendix A). Specifically, the Commission concluded 
that "the notices were placed in the mail addressed to IAD but, 
due to some inadvertence, not received, or record of their 
receipt misplaced or lost. In the circumstances, we conclude 


that it would not serve any useful purpose to continue this 
4/ 


investigation.” 


Ee 
4/ In California, members of the licensee's staff and other 
persons having knowledge of their activities on December 26, 
1966 (the day the notifications were allegedly mailed), were 
interviewed respecting the notices sent to the Institute. 

With respect to the December 28, 1966 broadcast, two station 
employees informed the Commission staff members that such 
notification was sent. One of these employees went from her 
home to the station on December 26, 1966, for the specific 
purpose of filling out the notification forms and mailing 

them. Other individuals, who did not have knowledge of 

the notices or their being mailed, made statements corroborating 
the fact that such employees were at the station that day and 
that one of the employees made a special trip from her home 

to be there. 

In Washington, D. C., members of the staff of the Institute 
were interviewed to attempt to determine if there was an explana- 
tion of the mailing of the notices and the non-receipt of them. 
The staff members of the Institute, interviewed in Washington, 
did not recall receiving the notices and had no record of their 
receipt. 
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SUMMARY OF ARGUMENT 
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Appellant's arguments concerning the Constitution, the 


Commission's power to consider a licensee's past programming at 
renewal time, and licensee responsibility largely miss the point. 
The real issue is whether it was a permissible exercise of dis- 
cretion for the Commission to grant a renewal under the facts 
of the case. Appellant's two basic arguments on that ieene are 
that (i) under the public interest standard, the Commission 
cannot properly renew. the license of a station which has 
broadcast a few syndicated programs of a commentator contain- 
ing anti-Semitic material, and (ii) the license should not 

be renewed because the licensee did not verify the accuracy of 
statements put forth by the commentator in such materials. 

The Commission, as a matter of policy, rejected both these 
arguments for reascns reasonably and directly related to the 
public interest standard of the Communications Act. 

As to the first argument, the Commission attached 
crucial significance to the inhibiting effect that a grant of 
the ADL complaint would have on the general flow of ideas and 
discussions over the airwaves. It stressed that to Penne 
licensees to justify in a renewal hearing the Sisgoeeee 


of programs which. were found offensive by a segment of the 


listening public would surely cause stations to avoid anything 
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controversial or unorthodox -- a result contrary to the public 
interest. The “atmosphere of freedom" which the Commission has 
attempted to foster is one which means freedom “for speech that 
we abhor and hate as well as for speech that we find tolerable or 
congenial" (R. 353). 

In making its policy judgment, the Commission concluded 
that no consequences adverse to the public interest would result. 
It also relied heavily on the applicability in the broadcast 
field of the fairness doctrine, with its affirmative requirements 


that opposing viewpoints or persons attacked be afforded reasonable 


opportunity for presentation over the station's facilities. The 


Commission thus properly concluded that assessing the benefits to 
the public interest against possible detriments in this particular 
field -- broadcasting with its fairness requirements -- the public 
interest would be best served by that policy which "maximize[s] 
the opportunity for free discussion of ideas and concepts on 
broadcast media” (R. 500). 

As to appellant's second argument, the Commission found 
that the practical effect of any verification policy such as 
urged by ADL would again be to curtail drastically the robust 
and wide-open debate which the Congress, the Courts, and the 
Commission have sought to foster. The Commission relied heavily 
here on the policy considerations set forth in decisions of the 


Supreme Court and this Court. Congressional policy in the 
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analogous field of political broadcasts also supports the’ Commis- 


sion's judgment. 

Reliance of stations upon networks, wire services, and 
syndicators for news and discussion programs is extremely wide- 
spread and well known. The practical burden imposed upon stations, 
particularly the smaller ones, by the ADL verification position 
would be great and would surely raise the specter of a considerable 
amount of questionable or orderline matter being eliminated. Here 
again, the Commission, taking into account the same considerations 
as to detriment and the applicability of the fairness doctrine to 
this field, made the judgment in this area of controversial issue 
programming that it should reject the verification approach urged 
by ADL and rather adopt the most liberal verification policy 
possible with respect to broadcast licenses. In the circumstances 
of this case, the licensee came within that policy, and the 
Commission therefore properly granted the requested renewal. 

Finally, renewal was proper because KTYM's overall 
program performance reflects responsible licensee pecenente and 
a record of broadeasting in the public interest. Thus, unlike 
the cases cited by appellant noting a substantial pattern of 
broadcasts inconsistent with the public interest, the oot 

| 
here is directed to but a few individual broadcasts out of a 
schedule encompassing well over 100 hours of broadcasting each 
week. This case is thus similar to the Commission's Pacifica 


Foundation decision, 36 F.C.C.147 (1964). 
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II. 


The Commission's decision to resolve the matter involving 


the Institute for American Democracy (IAD), separate from the 
pending renewal proceeding was reasonable. First, the Commission 
correctly stressed that nothing in the conflicting sets of 
affidavits would, if true, invalidate the premise on which the 
decision to renew rested: that the station was aware of its 
fairness obligations and was following internal procedures 
reasonably designed to carry them out. Second, the Commission 
reasonably concluded that since the IAD incident arose two years 
after the preceding license had expired and some seven months 
after renewal had been granted for the ensuing period, it was 
more appropriate to consider the matter in the context of the 
current term, and to terminate the already protracted present 
proceeding. The correctness of the Commission's course is 
further borne out by the result of the field investigation 
which it conducted. 

ARGUMENT 


I. THE COMMISSION'S DECISION TO RENEW THE LICENSE 
OF STATION KTYM WAS A WHOLLY REASONABLE 
EXERCISE OF DISCRETION AND IN FULL ACCORD WITH 
THE “PUBLIC INTEREST" LICENSING STANDARD OF THE 


COMMUNICATIONS ACT. 
The appellant has devoted a substantial portion of its 
brief to establishing the proposition that the Commission has 


the power to consider a licensee's past programming at renewal 
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time, and that licensee responsibility is a keystone of the 


regulatory scheme (Br. 25-35). We agree with much of what is 


said in this discussion and with the conclusion that programming 


service is a major component of the public interest. Unlike 
appellant, however, we do not regard the Commission’s decisions 
in this case as being at odds with this principle. 

The real issue on appeal is not, as ADL would have it, 
whether the Commission erred in holding that it lacked authority 
to consider the programming of the station; the Commission did 
not so hold. Its decision and particularly its opinion on re- 
consideration clearly reflect the expression of a judgment that 
in the administration of the Communications Act the wisest 
course and the one which best serves the public interest ‘is 
that which encourages -- rather than interdicts -- the carriage 
of provocative, controversial and unorthodox views. “[I]t is 
in the public interest," the Commission states, “to have free 
speech on all subjects on licensed broadcast facilities pro- 
vided only that all viewpoints are afforded a fair and equal 
opportunity for expression” (R. 353). While recognizing | 
that serious Constitutional questions would be raised by a 
contrary result, the decision expressly rested on “policy 
considerations,” and was grounded on the conviction that to 
hold as ADL requested, that carriage of the Cotten broadcasts 
was prima facie contrary to the public interest would seriously 


inhibit debate on many subjects (R. 499-500). 


oe 

So there is ino need for the Court in this case to define 
the constitutional guarantees of free speech as they apply to 
broadcasting. The real issue is whether it was a permissible 
exercise of discretion for the Commission to grant a renewal 
under the facts of the case. We will show that its action was an 
entirely reasonable one, directly Sees to the public interest 


standard of the Communications Act and in accord with a long- 


standing licensing policy wherein broadcasters are given wide 


latitude in their choice of programming, subject only to certain 
6/ 


statutory prohibitions, to considerations of “fairness” in the 
presentation of controversial issues, and to the requirement 
that on an “overall” basis the programming of the station is 
consistent with the! needs and interests of the community it 
serves. 
A. The Commission's Decision Is In Accord With 
Its Long-Standing Objective Of Promoting Full 
And Unfettered Discussion Over The Airwaves. 
In rejecting ADL's contention that carriage of the 
Cotten broadcasts warranted a denial of KTYM'’s request for 
renewal of its license, the Commission held that its function 
was "not to judge the merit, wisdom or accuracy of any broadcast 
5/7 Section 307(d) of the Act, 47 U.S.C. 307(d), states: Waa a 
Upon the expiration of any license, upon application therefor, a 
renewal of such license may be granted from time to time for a 
term of not to exceed three years in the case of broadcasting 
licenses, and not to exceed five years in the case of other 
licenses, if the Commission finds that public interest, con- 


venience, and necessity would be served thereby. 
6/ See 18 U.S.C. 1304, 1343, 1464. 
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discussion or commentary but to insure that all viewpoints are given 
fair and equal opportunity for expression and that controverted 
allegations are balanced by the presentation of opposing view- 
points” (R. 352). The decision attached crucial significance to 
the inhibiting effect that a grant of the ADL complaint would have 
on the general flow of ideas and discussion over the airwaves. It 


correctly pointed out that to require licensees to justify in a 


renewal hearing the dissemination of programs which were found 


offensive by a segment of the listening public would surely cause 


stations to avoid anything controversial or unorthodox. 

It is axiomatic that such a result would be contrary to 
the public imtez2st. Indeed, one of the fundamental Sesemonione 
of our society is “that the widest possible dissemination of 
information fxom diverse and antagonistic sources is essential to 
the welfare of the public . . ." Associated Press v. United States, 
326 U.S. 1, at 20. Manifestly, the Commission's decision reflects 
this view. As such it takes its place in a long line of decisions 
in which the Commission has measured programming complaints not 
by a test of whether the program was good or bad, right or wrong, 


but whether there was a reasonable opportunity for the public to 
7/ 
hear other viewpoints and whether from an overall standpoint 


Z/ Cf. Red Lion Broadcasting Co., Inc. v. Federal Communications 
Commission, U.s. App. D.C. LS el decided June! 13, 

1967 , where a contention was made that the C Commission must; deter- 
mine * the truth or falsity of the matter in question. The decision 
states (Slip Op., p. 31): "There is of course no statutory require- 
ment for such a finding. Additionally, it is my view that. any 
attempt by the Commission to make factual determinations of truth 
or falsity in controversial issues of public interest would consti- 
tute an illegal exercise of a nonexistent authority. The basic 
concept of free speech is unfettered by any requirement that it be 
exercised only by those with a ‘right’ viewpoint.” 
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the station's programming met the public interest standard of the 


Communications Act. 


The requirement, known as the “fairness doctrine,” that 


Licensees are obliged to afford reasonable opportunity for the 


presentation of opposing views on controversial matter, received 


its fullest expression in the Report of the Commission in_ the 


Matter of Editorializing by Broadcast Licensees, 13 F.C.C. 1246 


(1949) . 


There the Commission stated (13 F.C.C. at 1249). 


It is axiomatic that one of the most vital ques- 
tions of mass communication in a democracy is the 
development of an informed public opinion through 
the public dissemination of news and ideas con- 
cerning the vital public issues of the day. 
Basically, it is in recognition of the great 
contribution which radio can make in the advance- 
ment of this purpose that portions of the radio 
spectrum are allocated to that form of radio 
communications known as radiobroadcasting. 
Unquestionably, then, the standard of public 
interest, convenience and necessity as applied 

to radiobroadcasting must be interpreted in the 
light of this basic purpose. The Commission 

has consequently recognized the necessity for 
licensees to devote a reasonable percentage of 
their broadcast time to the presentation of news 
and programs devoted to the consideration and 
discussion of public issues of interest in the 
community served by the particular station. And 
we have recognized, with respect to such programs, 
the paramount right of the public in a free 
society to be informed and to have presented to 
it for acceptance or rejection the different 
attitudes and viewpoints concerning these vital 
and often controversial issues which are held 

by the various groups which make up the community . 


The Commission has also stressed that this fairness 


obligation is an affirmative one -- that the licensee cannot sit 


back and wait for someone to approach him to present the opposing 


== 
viewpoint but rather must take affirmative steps to encourage and 
implement the presentation of such viewpoints. Id. at 1251; Letter 
to WRAL, FCC 64-774, July 29, 1964. Further, in situations where 
a personal ettack has been made on an individual or group during 
the discussion of a controversial issue of public importance, 
| 
the Commission has imposed upon the licensee the responsibility 
of transmitting the text of the attack broadcast to the person 
or group attacked, either prior to or at the time of eeenae 
cast, with a specific offer of his station's facilities for an 
adequate response. Public Notice of July 26, 1963, Con ntnoversial 
Issue Programming, FCC 63-734; Springfield Television Broadeastin 
4 Pike © Fischer, R.R. 2d 681, 685 (1965). The Comission 
just weseently 25 fied this policy and a similar one on political 
editorials in vile: 30 aS to better delineate the eee re- 


: dae 
important erea er2 to give the Commission the 


fioether needed sanztison or forfeitures in dealing with licensees 


to igaove that vesponmsibility in situations where theze is no 


le doubt. See the Matter of Amendment of Part 73 to 
rmovide progusdures in the event of a personal attack, FCC 67-795 


TSS 23in 73.300 300, 73 73.598, apd 73.679, 73 CFR 73.123, 
z 73.679. The rule stovides, in pertinent part: 
cay eS duving the presentation of views cn a controversial issue 
issue of public importanc2, an attack is made upon the honesty, 
character, integrity or like personal qualities of an identified 
persen or group, 2 licensee shall, within a reasonable time a 
in no event latex than one week after the attack, transmit to th 
person or group attacked Q) notification of the date, time ie 
identification of the broadcast; (2) a script or tape (or! an 
accurate summary if a seript oz “rape is mot availabie) of' the 
attack; and (3) an offer of a reasonable opportunity to iesrond 
over the licensee’s facilities. {cont.} 
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Likewise the Commission has refused to become an arbiter of 
good taste in programming and has resisted efforts by groups seeking 
punitive action against’ the stations for the broadcast of material 
deemed offensive to them. Thus, in Pacifica Foundation, 36 F.C.C. 
147, the Commission renewed a license over the objection of 
listeners who found certain programs “offensive and ‘filthy’ in 
nature.” Dealing with these complaints the Commission stated: 


We recognize that as shown by the complaints here, 
such provocative programming as here involved may 
offend some listeners. But this does not mean that 
those offended have the right, through the Commis- 
sion's licensing power, to rule such programming 

off the airwaves. Were this the case, only the 
wholly inoffensive, the bland, could gain access to 
the radio microphone or TV camera. No such drastic 
curtailment can’ be countenanced under the Constitu- 
tion, the Communications Act, or the Commission's 
policy, which has consistently sought to insure 

"the maintenance of radio and television as a 

medium of freedom of speech and freedom of 

expression for the people of the Nation as a 

whole" (Editorializing Report, 13 FCC 1246, 1248). 

In saying this, we do not mean to indicate that 

those who have complained about the foregoing 
programs are in the wrong as to the worth of 

these programs and should listen to them. This 

is a matter solely for determination by the 

individual listeners. Our function, we stress, is not 
not to pass on the merits of the program -- to 
commend or to frown. Rather, as we stated... 
it is the very limited one of assaying, at the 
time of renewal, whether the licensee's programming, - 
on an overall basis, has been in the public 

interest and, in the context of this issue, 

whether he has made programming judgments 


> 


8/ (contd.) Appeals attacking the validity of this rule have been 
filed in the Seventh Circuit (Radio Television News Directors 

Association, et al. v. United States of America and Federal Communi- 
cations Commission, Case No. 16,369) and in the Second Circuit 
Columbia Broadcasting System, Inc. v. United States of America 

and the Federal Communications Commission, Case No. 31,560). 
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reasonably related to the public interest ..-..* ** 

(W]e are charged under the act with “promoting 
the larger and more effective use of radio in the: 
public interest” (sec. 303(g)), and obviously, in! 
the discharge of that responsibility, must take 
every precaution to avoid inhibiting broadcast 
licensees’ efforts at experimenting or diversifying 
their programming. Such diversity of programming’ 
has been the goal of many Commission policies (e.g., 
multiple ownership, development of UHF, the fairness 
doctrine). Clearly, the Commission must remain 
faithful to that goal in discharging its functions 
in the actual area of programming itself. (36 F.C.C. 
at 149, 151) 


This language has been cited by a member of this Court 
as reflecting a realization of "the vital importance of preserving 


both free speech and an atmosphere of freedom in these communica- 
9/ 


tions media.” As such, it echoes a view expressed some years 
earlier by the Commission in its Report and Statement of Policy 
on Programming, 20 Pike & Fischer, R.R. 1901, 1909 (1960) . There 
the Commission disavowed as part of its licensing function the 


examination of programs for taste or content. Pointing cut both 


the legal and practical difficulties which such an undertaking 


could involve, the agency emphasized the primary role of the 


licensee in the program selection process. 

Running through appellant's brief is the aca ss 
while these considerations are proper in other contexts, the 
programs at issue here, defaming a particular group and appealing 
to racial prejudices, fall outside the ambit of the policies 
9/7 See Judge Wright's concurring statement issued with the 
Court's en bane order denying reconsideration in Robinson v. 


Federal Communications Commission, 118 U.S. App. D.C. 144,, 
149; 334 F.2d 534, 539 (1964), cert. denied 379 U.S. 843. 
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enunciated in Pacifica, the Editorializing Report and the Program 
Policy Statement. Thus it concedes, for example, that Pacifica 


is a "classic case” of free expression but has no applicability to 


the Cotten broadcasts since they are patently against the public 


interest. This, we submit, is the "classic" argument of those who 
would suppress matter with which they disagree. 

Admittedly this is a hard case, but the “atmosphere of 
freedom" which the Commission has attempted to foster is one which 
means freedom “for speech that we abhor and hate as well as for 
speech that we find tolerable or congenial" (R. 353). “[A} function 
of free speech under our system of government is to invite dispute 
. . . - Speech is often provocative and challenging.” Terminiello 
v. Chicago, 337 U.S. 1, 4 (1948). See also Joseph Burstyn, Inc. v. 
Wilson, 343 U.S. 495 (1952); Winters v. New York, 333 U.S. 507, 
510 (1948); Near v. Minnesota, 283 U.S. 697 (1931). Indeed, even 
where limitations on speech have been found not inconsistent with 
the First Amendment, the Courts have pointed out that such a 
holding implies no “approval of the wisdom of the legislation or 
of its efficacy. These questions may raise doubts in our minds 
as well as in others." Beauharnais v. Illinois, 343 U.S. 250, 

267 (1952). 

Appellant argues that the reasoning of these and similar 
eases cannot be “uncritically” applied to radio broadcasting, 
since the public interest embodied in the Communications Act 


imposes a higher standard than that applicable to other media. 
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"valueless speech,” argues appellant (Br. 52), is not therefore con- 
stitutionally protected. But we have shown the Commission's action 
did not turn on constitutional grounds. It rested instead on an 
express desire "to maximize the opportunity for free discussion of 
ideas and concepts” in the public interest (R. 500). Although 
recognizing that constitutional questions would be raised if a 
different course were followed, the Commission's action was based 
on an affirmative finding that the public interest would be best 
served by a policy which encouraged to the fullest extent free 
discussion over the airwaves. The Commission concluded that the 
course urged by ADL would be likely to seriously inhibit debate 
on controversial issues. Conversely, it found that a departure 
from this basic policy was not supported by any showing that 
*tconsequences adverse to the public interest would [otherwise] 
result” (R. 500}. | 

We submit that the Commission's action is not an 
"indisoriminate” importation into the regulatory scheme of free 
speech concepts applicable to other media (Br. 52). Rather, it 
reflects a reasoned judgment that the importance of maintaining 
and fostering free speech and an atmosphere of freedom over the 
airwaves overrides the claims on the public interest asserted by 


those such as ADL who - albeit for entirely good reasons and with 


the best of motives ~ find particular broadcasts offensive or 


repugnant. 
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That judgment was based on the Commission's long 
experience in this field and balanced the two vital considerations 
-- the effect on promoting robust and wide-open discussion as 


against any adverse consequences to the public interest. The 


Commission's evaluation of the latter consideration is, of course, 


subject to revision in the light of changing experience, but its 
present evaluation is, we submit, reasonable; certainly there has 
been no showing that this evaluation, so largely committed to the 
agency's discretion, is an arbitrary one. The Commission also 
took into account the fact that the broadcast field was different 
from other media, but in a way which strongly tipped the balance 
in favor of a policy giving the licensee the widest possible 
discretion in this respect -- namely, the applicability of the 
fairness doctrine, with its affirmative requirements, including 
the personal attack corollary. The Commission thus concluded 
that assessing the benefits to the public interest (and here 

it properly took into account the underlying policies expressed 
in decisions of the Supreme Court and this Court -- see R. 499- 
500) against possible detriments in this particular field -- 
broadcasting with its fairness requirement -- the public interest 
would be best served by the above-described policy (R. 500). This 
type of continuing policy judgment is the very reason for which 
the agency was created. Federal Communications Commission v. 
Pottsville Broadcasting Co., 309 U.S. 134; cf. Beauharnais v. 


Illinois, 343 U.S. 250, 267 (1952). The Commission's decision, 
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far from being the claimed “indiscriminate” one, was a aoe te 
criminate balancing of the pertinent considerations. : 

B. Granting KTYM's Application For Renewal Was 


An Action Well Within The Commission's 
Discretion, Plainly Furthering The Public 


Interest In The Free Flow Of Opinion And Ideas 

The Commission found (R. 351) and ADL concedes R. 398) 
that the salient facts in the case are essentially undisputed. 
The ADL position before the Commission was simply that appeals to 
racial or religious prejudice are fundamentally against the public 
interest and cannot be justified or countered by affirmative pro- 
gramming (R. 396). Any station which carries such broadcasts 
according to ADL, cannot be operating in the public interest and 
the Commission is thus precluded from making the requisite 


statutory finding that renewal would serve the public interest. 


The Commission disagreed, holding that such a view would be fraught 


with the most harmful consequences for broadcasting and for the 


public. 

In its insistence that the Commission's action noted 
on an erroneous construction of the First Amendment, the appellant 
has, we urge, failed to come to grips with the true rationale for 
the decision. The Commission stated that its action "while it 
necessarily takes into account the facts of the case, is based on 
policy considerations applicable overall to the broadcast field, 
and is designed to promote the public interest generally. On an 


issue of this nature, it is imperative that we take into account 
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the broad consequences of our ruling, rather than view the matter 
on an isolated basis" (R. 498). It concluded that the position 
taken by ADL, whether put in terms of terminating the broadcasts 
directly, as ADL originally sought (e.g. R- 125), or through the 
imposition of rigid verification requirements for all the material 
broadcast, would involve substantial restraints and would have an 
inhibiting effect generally on the carriage of controversial 
programs. These adverse consequences in the Commission's view 
outweighed the considerations relied on by ADL. 

The reasonableness of this view is we believe readily 
apparent. The Commission receives literally thousands of complaints 


each year from individuals who find one program or another objection- 
10/ 


able. Listeners, particularly when represented in appropriate 


groups, hav standing to raise public interest claims in petitions 


EE 
10/ Figures submitted to the Congress during the past three years 
reflect approximately 5,000 complaints directed against programming 
in 1966, 7,000 in 1965, and 4,000 in 1964. See F.C.C. Annual Report, 
1966, p. 112; F.C.C. Annual Report 1965, p. 105; F.C.C. Annual Report, 
1964, p. Sl. 

Many of these seek essentially to have the Commission act as an 
arbiter of good taste, a role it has expressly disavowed as contrary 
to the statutory scheme and at odds with fundamental concepts of our 
society. See Palmetto Broadcasting Co., 23 Pike & Fischer, R.R. 

483, 485g (1962). Program Policy Statement, supra, at 1909. But 
whenever a breach of licensee responsibility is involved, appropriate 
action is taken. This may take the form of a reprimand to the 
licensee, see eg., Letter to American Broadeasting Co., Inc., 22 

Pike & Fischer, R.R. 121 (1961) or, in flagrant cases, result in 
designating a renewal application for hearing, e.g., Brandywine- 
Main Line Radio, Inc.,'9 Pike & Fischer, R.R. 2d 126 (1967) ; 

Lamar Life Broadcasting Co., 7 Pike & Fischer, R.R. 2d 445 (1966) ; 
and ultimately in withdrawing the station's operating authority, 


Palmetto Broadcasting Co., supra. 
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to deny pending applications for renewal of broadcast licenses. 
Office of Communication of the United Church of Christ v. Federal 
Communications Commission, 123 U.S. App. D.C. 328, 359 F.2d 994 
(1966). Subject to renewal every three years and with a substan- 
tial financial investment involved, many licensees understandably 
would not be apt to engage in programming offensive to any such 
group of listeners if before them lay the sresneet of a lengthy 
renewal hearing and a possible loss of license. There is plainly 
substance, therefore, to the Commission's expressed belief that 
the inhibiting effect of the ADL approach, if adopted, would be 
substantial. And for this reason it determined that the ADL 
complaint must be resolved within the context of the above- 
described policy lines, and particularly of the "fairness. 
doctrine," rather than in a proceeding looking toward the 
denial of the licensees of stations which air the Cotten 
broadcasts. 

Significantly, appellant never addresses itself 
squarely to this consideration, even though it was plainly a 
cornerstone of the Commission's decision. It argues, however 
(Br. 36-39), that Williams, KTYM's licensee, has ab‘licated his 


obligation as a broadcaster by failing to determine which of 


Cotten's statements were false orirresponsible so that they 


could be expunged from the broadcasts. The Commission rejected: 


this argument for the same reason that it refused to find that 
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carriage of the programs was per se disqualifying. Concluding that 
the verification requirement urged by ADL would in many instances 
place an onerous burden on licensees and result in the same 
tendency to avoid presentation of controversial issue programming 
as would be the case under ADL's main claim that the broadcasts 

are barred per se (see Part A), the Commission reiterated its 

view that, in circumstances such as these, the licensee's conduct 
should be governed instead by the requirements of the fairness doc- 
trine, and that by affording a reasonable opportunity for the 
presentation of conflicting Vie a station was fulfilling its 
responsibilities in this i We shall show the reasonable- 
ness of this judgment. 

We have urged' above the desirability in the public 
interest of furthering robust and wide open debate over the 
airwaves. Indeed there is “a profound national commitment to 
the principle.” New York Times Co. v. Sullivan, 376 U.S. 254. 
There is, moreover, ample support for the Commission's policy 
judgment that to oblige broadcasters to vouch for the truth of 
all material broadcast on a Coe issue would seriously 
inhibit debate on such eee Speaking in an analogous context, 
li/ This holding of course would have no bearing on the question 
of a broadcaster's liability vel non under state libel and defama- 
tion statutes. 

12/ The Commission's decision dealt solely with the area of ideas 
and issues in broadcasts, and our discussion is accordingly so 
limited. It does not, for example, extend to the entirely 


different aspect of the standards in product advertising over the 
air. 
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the Supreme Court has observed: 


For if the bookseller is criminally liable without 
knowledge of the contents, and the ordinance ful- 
fills its purpose, he will tend to restrict the 

books he sells to those he has inspected; and thus 
the State will have imposed a restriction upon the 
distribution of constitutionally protected as well 

as obscene literature . . .. . And the bookseller's 
burden would become the public's burden, for by 
restricting him the public's access to reading matter 
would be restricted. If the contents of bookshops 
and periodical stands were restricted to material 

of which their proprietors had made an inspection, 
they might be depleted indeed. The bookseller's 
limitation in the amount of reading matter with | 
which he could familiarize himself, and his 
timidity in the face of his absolute criminal 
liability, thus would tend to restrict the public's 
access to forms of the printed word which the 
State could not constitutionally suppress directly. 
The bookseller's self-censorship, compelled by the 
State, would be a censorship affecting the whole : 
public, hardly less virulent for being privately 
administered. Through it, the distribution of | 
all books, both obscene and not obscene, would 

be impeded. (Footnotes omitted.) Smith v. 
California, 361 U.S. 147, 153-154 (1959) 


Similarly, in the context of a case involving a 
broadeaster's liability for libelous statements made over the air 


by a political candidate, the Supreme Court considered the impli- 


eations and difficulties involved where a licensee acts as a 


program censor: 


The decision a broadcasting station would have 

to make in censoring libelous discussion by a 
candidate is far from easy. Whether a statement 
is defamatory is rarely clear. Whether such a 
statement is actionably libelous is an even more 
complex question, involving as it does, considera- 
tion of various legal defenses such as *wtputh" 
and the privilege of fair comment. Such issues 
have always troubled courts .... Quite 
possibly, if a station were held responsible 
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for the broadcast of libelous material all remarks 
even faintly objectionable would be excluded out 
of an excess of caution. Moreover, if any censor- 
ship were permissible, a station so inclined could 
intentionally inhibit a candidate's legitimate 
presentation under the guise of lawful censorship 
of libelous matter . . . . It follows from all 
this that allowing censorship, even of the attenu- 
ated type advocated here, would almost inevitably 
force.a candidate to avoid controversial issues 
during political debates over radio and television, 
and hence restrict the coverage of consideration 
relevant to intelligent political decision. We 
cannot believe, and we certainly are unwilling 

to assume, that Congress intended any such result. 
Farmers Union v. WDAY, 360 U.S. 525, 530, 531. 


The Court concluded that a licensee was precluded under 
Section 315 of the Act, 47 U.S.C. 315, from censoring broadcasts 
by political candidates and was for that reason immune from 


liability for defamation. There is, of course, no similar 


prohibition against a licensee's censoring broadcasts such as 


Cotten's nor is there an immunity from state defamation statutes. 
The Courts, in the line of cases beginning with New York Times v. 
Sullivan, 376 U.S. 254, have been moving to insure robust, wide- 
open debate, despite state defamation statutes. The critical 
consideration was thus what policy the Commission should adopt 
in this respect. Dissemination of information or ideas concern- 
ing controversial issues is certainly important and vital to an 
informed electorate and the effective functioning of a democracy 
when broadcast generally rather than by political candidates. 


Therefore, to require a broadcaster as a sine qua non of his 
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the Supreme Caurt has observed: 


For if the bookseller is criminally liable without 
knowledge of the contents, and the ordinance ful- 
fills its purpose, he will tend to restrict the 
books he sells to those he has inspected; and thus 
the State will have imposed a restriction upon the 
distribution of constitutionally protected as well 
as obscene literature . . . . . And the bookseller's 
burden would become the public's burden, for by 
restricting him the public's access to reading matter 
would be restricted. If the contents of bookshops 
and periodical stands were restricted to material 
of which their proprietors had made an inspection, 
they might be depleted indeed. The bookseller's 
limitation in the amount of reading matter with 
which he could familiarize himself, and his 
timidity in the face of his absolute criminal ; 
liability, thus would tend to restrict the public* s 
access to forms of the printed word which the 
State could not constitutionally suppress directly. 
The bookseller’s self-censorship, compelled by the 
State, would be a censorship affecting the whole, 
public, hardly less virulent for being privately | 
administered. Through it, the distribution of | 
all books, both obscene and not obscene, would 

be impeded. (Footnotes omitted.) Smith v. 
California, 361 U.S. 147, 153-154 (1959) 


Similarly, in the context of a case involving a 


broadcaster's liability for libelous statements made over the air 


by a political candidate, the Supreme Court considered the impli- 
cations and difficulties involved where a licensee acts as a 
program censor: 


The decision a broadcasting station would have 

to make in censoring libelous discussion by a. | 
candidate is far from easy. Whether a statement . 
is defamatory is rarely clear. Whether such a 
statement is actionably libelous is an even more. 
complex question, involving as it does, considera- 
tion of various legal defenses such as “truth” 

and the privilege of fair comment. Such issues 
have always troubled courts .... Quite 
possibly, if a station were held responsible 


aoe = 


for the broadcast of libelous material all remarks 
even faintly objectionable would be excluded out 
of an excess of caution. Moreover, if any censor- 
ship were permissible, a station so inclined could 
intentionally inhibit a candidate's legitimate 
presentation under the guise of lawful censorship 
of libelous matter... - It follows from all 
this that allowing censorship, even of the attenu- 
ated type advocated here, would almost inevitably 
force a candidate to avoid controversial issues 
during political debates over radio and television, 
and hence restrict the coverage of consideration 
relevant to intelligent political decision. We 
cannot believe, and we certainly are unwilling 

to assume, that Congress intended any such result. 
Farmers Union v. WDAY, 360 U.S. 525, 530, 531. 


The Court concluded that a licensee was precluded under 
Section 315 of the Act, 47 U.S.C. 315, from censoring broadcasts 
by political candidates and was for that reason immune from 
liability for defamation. There is, of course, no similar 
prohibition against a licensee's censoring broadcasts such as 
Cotten's nor is there’ an immunity from state defamation statutes. 
The Courts, in the line of cases beginning with New York Times v. 
Sullivan, 376 U.S. 254, have been moving to insure robust, wide- 
open debate, despite state defamation statutes. The critical 
consideration was thus what policy the Commission should adopt 
in this respect. Dissemination of information or ideas concern- 
ing controversial issues is certainly important and vital to an 


informed electorate and the effective functioning of a democracy 


when broadcast generally rather than by political candidates. 


Therefore, to require a broadcaster as a sine qua non of his 
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license to delete such material would surely have the same effect 
as that described in the above-quoted passage. Similarly, to 
adopt any erriction tight policy on verification would: have the 
same deleterious effect. Therefore, while the Commission has 
stated many times that the broadcaster can censor and is responsi- 
ble for all material broadcast over his facilities (other than 
the broadcast of a legally qualified candidate), it properly 
adopted the most liberal and permissive policy with respect to 
verification requirements. Its express purpose was the further- 
ing of debate generally, the same objective that Congress has 
specifically provided for in the analogous realm of political 


broadcasts and that the Courts have sought in the New York Times 


and related decisions. And here again its action took into 


account that in this field the fairness doctrine is applicable, 


insuring the opportunity for opposing viewpoints or the person 
or group personally attacked to be heard. 

This same kind of view has been expressed by this Court, 
which recently observed that “Unless persons, including news- 
papers, desiring to exercise their First Amendment rights are 
assured freedom from the harassment of lawsuits; they will 
tend to become self-censors: And to this extent debate on 
public issues and the conduct of public officials will become 


less uninhibited, less. robust, and less wide-open, for self- 


censorship affecting the whole public is "hardly less virulent 
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for being privately administered'" Washington Post Co. v. Keogh, 
__ U.S. App. D.C. __, 365 F.2d 965, 968 (1966). In that case, 

the Court also addressed itself to the practical problems involved 
in verifying independently the truth of materials it published. 
Pointing out that verifying syndicated news reports and columns 

is a time-consuming and costly process the Court stated: 

We should be hesitant to impose responsibilities 

upon newspapers which can be met only through 

costly procedures or through self-censorship 

designed to avoid the risks of publishing con- 

troversial material. The costliness of this 

process would especially deter less established 

publishers from taking chances . . . 365 F.2d at 972. 

In reaching its decision in this case, the Commission 
found the same considerations to be applicable here, setting 
forth the above passage in its opinion. The similarities between 
the newspaper and the broadcast station in this regard are striking. 
The reliance of stations on network and wire services for news and 
commentary is well known. Program syndication is also widespread 
and provides an important program source, particularly for smaller 
stations with limited resources for local origination. And these 
of course are the stations which could be most seriously affected 
by verification requirements as well as by harassing litigation 

13/ 


before the Commission. There are close to 250 syndicated pro- 


grams that deal at times with controversial issues of public 


13/ Cf. Washington Post Co. v. Keogh, supra, at 968, where the 
Court noted in this connection that not all persons are as well 

equipped financially ds the Post to bear the cost of such liti- 

gation. 
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importance, and these programs are carried by thousands of radio 
or television broadcast stations. 

Since whatever Soticy was developed in regard to the 
Cotten programs syndicated on 25 or more stations (R. 247), was 
equally applicable to all the above programming, the Commission 
recognized that the implications of the ADL position would be 
far reaching. The practical burden placed on ieneeen would. 
be enormous. Moreover a considerable amount of questionable or 
borderline matter would surely be eliminated in an excess of 
caution. In short, to paraphrase the Smith case, supra, the 
broadcaster's self censhorship, compelled by a strict Commis- 
sion policy of verification, “would be a censorship affecting 
the whole public, hardly less virulent for being privately 
administered.” , 

Again, we do not mean to imply that a broadcaster: has 


no obligations in this area and need not acknowledge responsi- 


bility for the material aired over his station. Rather, the 


crucial consideration before the Commission was what policy 
to adopt with respect to the verification argument put forth 
by ADL as an alternative to its claim that these broadcasts 
per se should be barred -- a tight or an extremely Liberal 


one. In making its policy judgment, the Commission took into 


account all the above-noted considerations -- the policies 


set forth by the Courts and the Congress, the possible 


6 
detriments, and the applicability of the fairness doctrine in 
this field. See discussion, supra, pp 19-28. The Commission 
reached the reasonable judgment, well within its discretion, 
that adoption of the ADL position would significantly inhibit 
debate on controversial issues and at the least render such 
debate “less robust and wide-open” -- that rather in this area 
it should adopt the most liberal policy possible with respect 
to broadcast licensees. 

We further contend that the licensee came within that 
policy in the circumstances of this case. The licensee audi- 
tioned the material before broadcast, consciously chose to 


broadcast the Cotten series, was aware that the views expressed 


are controversial and likely to offend, and will abide by his 


duty under the fairness doctrine to afford opportunity for the 
presentation of opposing views. The evidence before the Com- 
mission further showed that KTYM recognized its right to 

accept or reject programming material (which right it exercises 
with restraint) (R. 76, 78) and expressly provides in its con- 
tracts for the right to accept or reject programs in each 
separate case (R. 223, 253); that after the first complaint 
meeting of January 14, 1965, the licensee sought to arrange a 
meeting between himself, Cotten, and ADL to explore the 
differences and perhaps air them free of charge in a roundtable 
discussion (R. 94, 157-58, 250-51); that after that meeting, as 


appellant recognizes (R. 401), the licensee wrote on occasions 


Sy 

to Cotten requesting documentation with respect to certain matters 
raised by ADL (R. eee the licensee regarded "the case 
against Cotten by the ADL and the case against the ADL by Cotten 
[as] so complex that, if KTYM barred either . . - [it] Board be 
categorically wrong,” and that with perhaps both sides SoneateS 
wrong, “ventilation of both sides" was the best course R. 248) 3; 
that "KTYM has in its employ a man of Jewish race, who auditions 
all the Richard Cotten tapes, and a number of other tapes, and 
removes at [the licensee's] direction whatever Cotten or others 
may say which is adjudged unduly harsh and unnecessary” @. 425); 
and finally, as the Commission noted (R. 502), that “KTYM has 


assigned two regular staff members to audition programs” . yet 


as far prior to broadcast as possible, in order to spot *con- 


troversial matter" and to follow a notification process, whereby 


a specific form is filled out and mailed to persons attacked 


(R. 565). In these circumstances, we submit that it was proper 


14/ Thus, after the matter was raised by ADL, KTYM wrote Cotten 
on April 21, 1965 (long before complaint was made to the Commis- 
sion) for "statements documented by the opinions of people of 
responsibility" concerning the Minutemen organization. The letter 
stated (R. 103): 
Without a thorough study I do not feel that as a 
single individual I have a right to determine if 
your opinions or those of your opposition are more 
valid. Even with full: information a decision will 
become difficult. I have found myself at times in 
agreement with the majority of the judges on the 
Supreme Court, and equally as often with the 
minority. Because of this, I would muffle neither 
segment. Censorship is abhorrent to me. I have . 
seen first hand what it has accomplished in Eastern | 
Europe. The sight has left me humble and tolerant. 
I am prone to think that if you are right or wrong, 
the fact will be discovered by thinking people. 


aoe 
15/ 


for the Commission to grant the requested renewal. 


C. KTYM's Overall Program Performance Reflects 
Responsible Licensee Judgments And A Record 
Of Broadcasting In The Public Interest. 


As noted above’, the Commission has long held that in 
examining a licensee's programming at renewal time, its concern 
is not with the merits’ of individual programs but “whether upon 
the overall examination, some substantial pattern of operation 
inconsistent with the public interest standard clearly and 
patently emerges” Pacifica Foundation, supra. The licensee is 
thus required to submit comprehensive data with respect to the 
past and proposed programming of the station, together with its 
daily program logs for certain days selected at random by the 
Commission. KTYM did so (R. 5-7, 11-32), and its showing was 
examined by the Commission and taken into account when renewal 


was granted (R. 388). 


15/ We further point up that ADL first contacted KTYM after 

the October 7th broadcast, at which time they only requested a 
copy of the script because of the derogatory remarks about the 
organization and its General Counsel (R. 87, 154-155). January 
6 and 7 broadcasts then occurred, and it was not until a meeting 
of January 14, 1965, with ADL representatives, after the presenta- 
tion of all the above broadcasts, that the ADL complaint was 
actually made to the licensee (R. 154-55). The only broadcast 
discussed in either the Commission's decision (R. 351; compare 
R. 357) or appellant's brief (pp. 5-6) after this date was the 
May 27, 1965, broadcast where Cotten vigorously and vitupera- 
tively attacked Zionism (R. 44-53). But this broadcast would 
not appear to contain'material bringing into play appellant's 
verification or investigation position. Rather, it would seem 
to fall under appellant's first and main claim -- that being 
anti-Semitic in nature, it simply cannot be broadcast. See 
Point A, above. 
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KTYM is a day-time only station, operating from 44200 AM. 
until sundown, seven days a week. As set forth in our counterstate- 
ment, it presents a wide variety of entertainment ‘and informational 
programming. Its week-end broadcasts are devoted almost entirely 
to programming in some ten foreign languages, the station being: 
apparently the only one in the Los Angeles area to carry programs 
of this type in substantial amounts (R. 13). Attached to its 
application in the form of exhibits was a commentary: by the. 
station owner-manager, A. J. Williams, amplifying the data sub- 
mitted in the application (R. 11-20), and describing: the! policies 
which govern his program selections: In particular his efforts 
to establish an “adult" sound for his station (R.- 18-20) through 


the broadcasting of interviews, round table discussions, local 


news reporting and liaison with local organizations are set 


forth. While undoubtedly self-serving in some respects, the 


application plainly reflects a thoughtful, sincere and responsi- 
ble attempt by the Licensee to serve his commieypn 

ADL's challenge. to the licensee's qualifications ignores 
entirely these aspects of KTYM'’s programming. Although it 
contends that a licensee must: "run on his record,” ADL coenses 
only on a 15 minute weekday program appearing in a schedule 
that encompasses well over one hundred hours of froadeasting 
each week. And with respect to that one program series, its 


. 


complaint is directed to but a few individual broadcasts; In 
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this respect, the case is similar to Pacifica Foundation, supra, 


where, as already noted, complaints were made regarding some five 
programs which listeners found offensive. Rejecting the. request 
that the renewal of the station's license be set for hearing, 

the Commission emphasized that the programs were isolated and 
not characteristic of the station's overall performance. 

By contrast in the only recent case involving denial of 
license because of the station's program content, Palmetto 
Broadcasting Co., 23 Pike & Fischer, R.R. 483, affirmed on other 
grounds, Robinson v. Federal Communications Commission, 118 U.S. 
App. D.C. 144, 334 F.2d 534 (1964), the Commission found that the 
material broadcast was ‘not only "flagrantly and patently offensive," 
id. at43Sh, but that over a period of many years it regularly 
consumed some 25% of the broadcast day. It was this later fact 
which the Commission found controlling: 

[W]e are not saying that a single off-color joke 

or program suffices to taint an entire operation. 

That question is clearly not presented by the 

record before us. We are saying that this licensee's 

devotion of so substantial a portion of broadcast 

time to the type of programming set forth in the 

Examiner's Initial Decision is inconsistent with 

the public interest and, indeed, represents an 

intolerable waste of the only operating broad- 

east facilities in the community -- facilities 

which were granted to this licensee to meet the 

needs and interests of the Kingstree area. In 

the circumstances, on this issue alone . ., 

we find that a denial of the application for 


renewal of license is called for. 


This fact also sets the instant case apart from the 
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16/ 

KFKB, Trinity Methodist Church, and Simmons cases on which 
appellant heavily relies. Each case involved a denial of jan 
authorization for reasons related to programming but in each 
instance it was a dominant character of the stations’ program 
schedule that was found objectionable. Individual broadcasts in 
an otherwise unobjectionable program schedule were not involved. 

In KFKB the programming in question consisted of daily 
broadeasts, three and one-half hours in length, in which the 
licensee himself, Dr. John Brinkley, conducted a "medical question 
box™ devoted to diagnosing and prescribing treatment for ailments 
based upon symptoms as described in letters from Listeners. The 
Commission found that the programming was “inimical to the public 
health and safety” and that the station was operated in ae 
with the Brinkley Hospital and the Brinkley Pharmaceutical 
Federation for the sole purpose of furthering the personal 
interest of Dr. Brinkley. For these reasons renewal of the 


station's license was denied, an action which this Court sub- 


sequently upheld. KFKB Broadcasting Association, Inc. ve 


Federal Radio Commission, 60 App. D.C. 79, 47 F.2d 670. 
Trinity Methodist Church involved a station which 
broadcast only 23 1/4 hours a week, “the principal speaker" 


being Dr. Shuler, the station's owner and operator, who 
17/ 
appeared for approximately three hours each week. As this 


16/ KFKB Broadcasting Assn. v. Federal Radio Commission, | 60 
U.S. App. D.C. 79, 47 F.2d 670 (1931); Trinity Methodist © 
ae South v. Federal Radio Commission, 61 U.S. App. D.C. 
311, 62 F.2d 850 (1932), cert. denied 284 U.S. 685, 288 U.S. 
599 (1933); Simmons v. Federal Communications Commission, 3s 

U.S. App. D.C. 262, 169 F.2d 670 (1948). 
17/ Brief for the Federal Radio Commission, p. 7. 
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Court found, these broadcasts were used regularly to attack other 
religious denominations, to broadeast racial slurs, to attack judges 
in cases pending before then to defame local governmental officials, 
and to attack the local association for its activities in recommending 
judges. These and a host of other similar abuses regularly took 
place on Shuler’s broadcasts, leaving no question as to the soundness 
of the Commission's conclusion that Shuler was not qualified to hold 
a license. 

Similarly, the Simmons case, as appellant itself recognizes, 
involved virtually the entire program schedule and was based on the 
finding that the licensee had irresponsibly abdicated control over 
its programming by carrying nothing but network broadcasts. A 
somewhat similar charge is made here where ADL contends (Br. 38) 
that the licensee’s refusal to censor Cotten evidences an abdication 
of authority and a “common earrier"™ approach to His responsibilities. 
We think the record as a whole gives little support to this view. 

As noted above, the station's program schedule shows an 


obvious concern for the needs of the area and reflects a conscientious 


selection of program matter. With particular reference to the Cotten 


broadcasts, the licensee stated that it had agreed to carry the 


series after requesting and monitoring several taped broadcasts 


187 As the Court noted, the Supreme Court of California had stated 
that these utterances by Dr. Shuler t_.. disclosed throughout the 
determination on his part to impose on the trial courts his own 
will and views with respect to certain causes then pending or on 
trial, and amounted to contempt of court.” 61 App. D.C. 26, 313. 


een 


and determining that the subject matter was suitable. He recognized 


the controversial nature of the series, in particular ‘the fact that 
the views expressed would be no more pleasing to liberal elements 
in the station’s audience than some of its other broadcasts 'were to 
conservatives (R. 56). He stated that he recognized his right as 


a licensee to censor Cotten's material but preferred to exercise 
: | 


that right with restraint (R. 248). Pursuant to the Commission's 


"fairness doctrine,” his station was available to all responsible 
| 197 
groups in the’ commmity (R. 248) and specifically to the ADL. 


Finally, we turn to appellant’s contention that a 


hearing was required under this Court's recent decision’ in the 
20/ 
United Church of Chvist case (Br. 34). As already noted, “that 


ease conferred on members of a station's audience standing to be 


keard at renewal time on the station's past performance. “The 


Court recognized the difficulties which might be engendered by its 


dispute as to any of the foregoing. The 

oe ores th 2at on one occasion the station neglected to inform 
ADL and its officials that a "personal attack" hac been made against 
them over the air (cf. Red Lion Broadcesting Co.) Inc. v.' Federal’ 
Coxmmications Coninission, supra) and the station was reprimanded 
(R. 388). Subsequent to the Commission's action renewing KTYM’s 
license, ADL contended thet a similar incident involving another 

ozganization hed ocourred. No _negligence on theo part of the station 
wes Shown, however, See Point 2I, infre. Isolated instances of this 
netere heve not been regarded by thesCommission 2s celling into question 
the basic qualifications of the licensee. Capitol Broadcasting Co., ine., 
2 Pike & Fischer, R.R. 2d 1104 (1964); Letter to: Hon: Oren Haris 
3 Pike & Fischer, R.R. 2d 163 (1963). 
20/ Office of Commmnications of the United Church of Christ. iv. Federal 
Commmnications Commission, 123 U.S. App. D.C. 328, 359 F.ed 994 (1966). 
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holding and indicated that the Commission must have considerable 
a@iscretion in this area. It left open the question of what kind 
of program complaints might warrant a hearing but emphasized that 
“the only proper role of public intervenors would be to “vindicate 
the broad public interest relating to a licensee's performance,” 
123 U.S. App. D.C. at 340, 359 F.2d at 1006. 

Appellant argues that its own case is closely analogous, 
but in our view the differences are fundamental. In United Church 
it was asserted (1) that the objecting parties had been denied a 
reasonable opportunity to answer their eritics in violation of the 


fairness doctrine; (2) that one-half of the listening audience of 


the station had been denied an opportunity to have their side of 


controversial issues presented, equally a violation of the fairness 
doctrine; and (3) that all listeners had the right to see and hear 
balanced programming with respect to significant public questions. 
123 U.S. App. D.C. at 333, 359 F.2d at 1000. The public interest 
to be vindicated in such a proceeding is apparent, involving as 
it did an alleged pattern of racial and religous discrimination 
in programming and serious violations of the fairness doctrine. 
Here, on the contrary, there is no allegation that the 
overall programming of the station is contrary to the public interest. 
Aside from the exception noted above, there is no charge that the 
station does not operate in accordance with the fairness doctrine, 


and with respect to that one incident, the station's subsequent 
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offers of time in an effort to comply were spurned by the appellant: 
And finally, the Commission's judgment is compelling that a renewal 
hearing on a complaint such as that registered by ADL would inevitably 
have an inhibiting effect on broadcast stations, significantly curtailing 
the dissemination of unorthodox and controversial views and thereby 
harming the public interest generally. 

We submit that this Court*s holding in United Clnrrch 3 
rested on the premise that public participation in the licensing 
process would spur improvements in program performance. As we have 
shown, to require that a renewal hearing must be held under’ the 
facts of this case would have just the opposite effect. ADL's 
reliance on United Church is thus inapposite, and indeed et variance 

the essence of that decision. We therefore urge thet the 
Conmission’s ection granting the KTYM renewal he affirmed. 
NO HEARING WAS REQUIRED ON ADL*S ALLEGATION 
THAT SUBSEQUENT TO RENEWAL OF ITS LICENSE, 
KTYM VIOLATED THE FAZRNESS DOCTRINE. 
Avpellent'*s final argument its that on reconsideration st 


waich remains unresoived and that therefore 


2 issne of fact 


(Br. 55-59). The incident occurred more 


then two years after the filing of the renewal epplication. As 


set owt more fully in our counterstetement, it Involved the’ apparent 
failure of several individuals associated with an organization 


ealled the Institute for American Democracy to receive notice that 
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they and the association had been referred to in a broadcast over 
KTYM in a manner which gave rise under the "fairness doctrine” to 

a right of reply. The station averred that notification of the 
broadcast had been sent and ADL insisted that none had been received 
by the individuals involved. Each supported its assertions with 
sworn statements. 

The Commission's decision to resolve this matter separate 
and apart from the pending renewal proceeding rested on two con- 
siderations. First of all, the Commission found that nothing in 
the conflicting sets of affidavits would, if true, invalidate the 
premise on which the decision to renew rested: that the station 
was aware of its obligations under the fairness doctrine and was 


following internal procedures reasonably designed to carry them out. 


Thus, the affidavits in the Commission's judgment did not call into 


serious question prior representations by KTYM that a monitoring 

and notification procedure was being followed by the station. 
Secondarily, the Commission concluded that it would be 

in the public interest to terminate the already protracted proceed- 

ing. Noting that the incident arose nearly two years after the 

preceding license term had expired and some seven months after 

renewal had been granted for the ensuing period, the Commission 

deemed it more appropriate to consider the matter in the context 

of the current term. It stated that a field investigation would 


be conducted and appropriate action taken if any violation of 


Commission policies were revealed. 
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This determination, we submit, reflects no reversible 
error. The Commission has discretion to determine the scope of 
its own proceedings, Federal Commmications Commission v- Pottsville: 
Broadcasting Co., 309 U.S. 134 (1940), and may properly defer until 
a later time matters on which litigants may wish immediate considera- 
tion, The Goodwill Station, Inc. v. Federal Communications Conmisa fon 
117 U.S. App. D.C. 64, 325 F.2a 637 (1963). Additionally, it is 
Settled that a stronger showing may properly be required to obtain 
the setting aside of an action already taken than is needed’ to obtain — 
a hearing on the matter initially. Valley Telecasting Co. 2 Inc. v.. > 
Federal Commmications Commission, 118 U.S. App. D.C. 410, 336 F.2a 
914 (1964); CF. 47 U.S.C. 405; Kay Kelso Kidd v. Federal Conmunica- 3 


tions Commission, 112 U.S. App. D.C. 288, 302 F.2d 873 (1962). 


Had ADL’s allegations, if true, required a finding that 
no notification had been sent or that the station did not in the : 
‘ordinary course follow procedures indicative of a good faith effort . 
‘to comply with its obligations, it might well have been an abuse 
of discretion for the Commission not to reopen the proceeding. But = 
the dispute here raised no such question. The stations internal 
practices were not called into question and the sworn statement of ES 
KTYM*s employees that notification was mailed was not contradicted. 
Based upon the submission of the parties, the dispute had all the 
‘appearances of one which further proceedings would not be Likely 


‘to resolve conclusively. Thus, taking into account the posture 
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of the proceeding, the nature of the controversy and the content 
of the affidavits before it, we believe the course followed by the 
Commission, closing out the pending proceeding but pursuing the 
matter independently by way of a field investigation, was entirely 


reasonable. 


This view is borne out by the results of the investigation. 


As shown in the documents, attached hereto (Appendix A) the fact 
that notification was sent was verified by the individuals directly 
responsible and corroborated by others. At the same time employees 
at the Institute in Washington could not recall receiving notice 
and had no record of its receipt. Under the circumstances the 
Commission*s conclusion that the notices were mailed but not 
received or record of their receipt misplaced is not unreasonable. 

In this connection we point out that the station's 
renewal will again be before the Commission in the Fall of 1968. 
While the agency concluded that no purpose would be served by 
continuing its investigation, it would not be estopped from 
reopening the matter if information comes to its attention of 
similar incidents during the current license term. A pattern of 
like occurrences would plainly give rise to subsequent questions 
as to KTYM*s good faith and reliability and would be appropriate 
matters for consideration at that time. 

In sum, the issue raised by ADL was not substantial 


enough to require a reopening of the proceeding. Subsequent 
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investigation disclosed no breach of the licensee*s duties. And, 


if warranted, the matter can be reexamined when the current renewal 
expires. A remand for hearing on this question is therefore plainly 


unneccessary to vindicate the public interest. 


CONCLUSION | 
For the foregoing reasons, the Commission's ae should 
be affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 
Associate General Counsel, 


LENORE G. EHRIG, 3 
Counsel, 


STUART F, FELDSTEIN, 
Counsel: 


Federal Communications Commission 
Washington, D. C. 20554 


August 4, 1967 


Trans America Broadcasting Corp. 
Radio Station KTYM 

6803 West Boulevard 

Inglewood, California 90302 


Gentlemen: 


The Commission has today disposed of the complaint against 
KTYM contained in the "Supplement to Petition for Recorsideration” 
filed by the Anti-Defamation League of B*nai B*rith on Jamiary 10, 
1967. A copy of our letter to the ADL is enclosed. 


Our investigation respecting that supplement verified 
that you have established a procedure whereby station employees 
monitor programs to determine if personal attacks occur. When 
there is such an attack a form notice is sent to the person attacked 
which notifies him thet a controversial broadcast will be, or has 
been, made, supplies the date and time of the broadcast, offers 
the use of your facilities if the person wishes tc reply and informs 
the recipient that further information and tapes may be obtained 
from the station. 


Certainiy the monitoring of such programs before [broadcast 
is desirable. But, the form notice itself does not constitute com- 
pliance with the personal attack principle. Mere notice to a person 
attacked that Station KTYM “informs you of a controversial radio 
broadeast to be made over its facilities cn ...™ does not constitute 
compliance with the attack principle, even though such notice includes 
an offer of time to reply and an offer of a tape of the broadcast. 
Rather, the licensee must inform the person or group that a personal 
attack has been or is about to be made and inclvde a trans¢eript or 
tape, or a summary if no transcript or tepe is available. 


In view of the foregoing, you are reques sted to edvise the 
Commission within fifteen G5) days of the measures adopted to 
ensure that the Commission's requirements with respect to the 
personal attack principle will be met by Station KTYM. 


The dissenting statement of Commissioner Cox is attached. 


BY DIRECTION OF THE COMMISSION 


Ben F. Waple 
Secretary 
Enclosures 


ce: Ha M. Plotkin, Esq. 
Anti-Defamation Perens 
Charles R. Baker 


May 17, 1967 


Anti-Defamation League of B*nai B*rith 
315 Lexington Avenue 
New York, New York 10016 


Gentlemen: 


This refers to the complaint contained in your Supplement 
to the Petition for Reconsideration of the Commission’s action in 
renewing the license of Station KTYM. 


You complain that on December 28, 1966, KTYM broadcast a 
sponsored fifteen minute commentary containing a personal attack on 
the Institute for American Democracy and some of its officials, 
none of whom were advised of the attack in advance or at the time 
of the broadcast, and none of whom were furnished transcripts of 
the attack. The licensee in response has submitted copies of 
notices it asserts were mailed to five officials of the IAD and 
an affidavit of the station employee who claims to have mailed them. 


In our Memorandum Opinion and Order of January 18, 1967 
(ECC 67-73, 6 FCC 2a 385) disposing of your Petition for Reconsidera- 
tion of our action granting renewal of the license of Station KTYM 
we noted that your complaint and a reply from the station were 
before us. From statements filed at that time the Commission 
determined: 


_..it appears that KTYM has assigned two regular 
staff members to audition programs such as this as 
far prior to broadcast as possible, in order to spot 
Toontroversial matter’? and to follow a notification 
process, whereby a specific form is filled out and 
mailed to the persons attacked. The form notifies 
the person of the controversial broadcast, its exact 
time of presentation, and states (i) that if the 
person wishes to reply, the station offers the use of 
its facilities on a date and time to be determined, 
and (ii) that further information and recordings of 
the broadcast can be obtained from the station 
(giving the station address and phone number). KTYM 
asserts that this procedure was followed in the 

case of the December 28 broadcast, and attaches 


’ “= 
Anti-Defamation League of B*nai B*rith 


copies of the five forms sent to the persons 
attacked at the Washington, D. C., address of the 
organization involved and the affidavit of the ~ 
secretary who mailed the notifications. We have 
noted the reply of ADL that, after search of both 
memory and files, no notification can be said to | 
have been received. We do not know what the final 
explanation of this is--whether the notifications 
were misaddressed or inadvertently disposed of by 
someone at the addressee’*s office, or some other) 
explanation. But it is undisputed that KTYM follows 
a monitoring and notification procedure, in order to 
be able to comply with the requirements of the 
fairness doctrine. From the standpoint of whether 
to delay this already-too-long-drawn-out renewal | 
proceeding, we think that this consideration is 
decisive. In short, this licensee does seek to 
act in good faith to notify persons attacked. 
Consequently, we believe that the proceeding in- | 
volving the December 1, 1965, license renewal 
should not be further protracted, and that our 
reconsideration of the June 17, 1966, decision | 
herein should now be decided and tezminated. How- 
ever, we note that this does not mean we have 
coneluded our consideration of the compiaint in- 
volving the December 28, 1966, broadcast. We will 
make whatever further investigation is necessary | 
or appropriate to ascertain, if possible, the 


The Commission did conduct an investigation of the cir- 
cumstances surrounding the mailing of the notices to the five 
persons attacked both in California and Washington, D.C. tn 
€alifornia members-of the licensee's staff and other persons having 
knowledge of their activities on December 26, 1966 were interviewed 
respecting the notices sent to the Institute. With respect to 
the December 28, 1966 broadeast two station employees informed 
the Commission staff members that the foregoing procedure was 
followed on December 26, 1966. One of these employees went from 
her home to the station for the specific purpose of filling out 
the notification forms and mailing them. Other individuals, who 
did not have knowledge of the notices or their being mailed, 


-3- 
Anti-Defamation League of B*nai B*rith 


made statements corroborating the fact that such employees were 
at the station that day and that one of the employees made a 
special trip from her home to be there. 


In Washington, D. C., members of the staff of the Institute 
were interviewed to attempt to determine if there was an explanation 
of the mailing of the notices and the non-receipt of them. The staff 
members of the Institute, interviewed in Washington, did not recall 
receiving the notices of a controversial broadcast. There was no 
record of receipt of those notices by the Institute. 


The erux of the present dispute is whether the licensee 
sent notices of the attacks to the IAD and the individuals involved 
and offered them an opportunity to respond. From the results of our 
investigation and correspondence, it would appear that the notices 
were placed in the mail addressed to IAD but, due to some inadver- 
tence, not received, or record of their receipt misplaced or lost. 
In the circumstances, we conclude that it would not serve any 
useful purpose to continue this investigation. 


The Commission also notes that on January 11, 1967, when 
it broadcast a program by Richard Cotten attacking the IAD the 
izecensee sent notices, as described above, and tapes of the broad- 
east to officials of the IAD who were attacked. However, the licensee 
must inform the person or group attacked that a personal attack 
oceurred in addition to’ providing a tape, transcript or summary of 
the attack. The form described above does not constitute notice 
that such an attack has been breadecast but rather merely notifies 
the recipient of a controversial broadcast. 


In view of the foregoing, it does not appear thet further 
Commission action with respect to the complaint contained in ADL*s 
Supplement to its Petition for Reconsideration is necessary. 


The dissenting statement of Commissioner Cox is attached. 


BY DIRECTION OF THE COMMISSION 


Ben F. Waple 
Secretary 
Enclosure 
ee: Station KTYM 
Institute for American Democracy 
Harry Plotkin, Esquire 


mai 


STATEMENT OF COMMISSIONER KENNETH A. COX CONCURRING 
IN PART AND DISSENTING IN PART 


ee 


I concur in the action notifying KTYM that its notice is 
inadequate to comply with the requirements of the Fairness Doctrine. 
However, I dissent with respect to the termination of the investiga- 
tion of the ADL’s complaint concerning the broadcast of December 28, 
1966, containing an attack on the Institute for American Democracy 
and certain of its officials. I believe that there are a number of 
factual issues that can only be resolved in a hearing. The following 
are the most obvious ones: 


(1) - Mrs. Brown, the KTYM employee who says she made a 
special trip to the studio on December 26, 1966, to 
prepare and mail the notices to the five IAD officials 
attacked, states that she called a friend who came 
over to act as a babysitter while Mrs. Brown was 
away. While the friend says she did stay with 
Mrs. Brown’s children, there is a sharp and unexplained 
discrepancy between the two women’s accounts as to 
(a) when Mrs. Brown called, and (b) how the babysitter 
got to Mrs. Brown*s home. 


Mrs. Benezra, the manager of KTYM, says that she called 
the Washington, D. C. information operator who gave 
her the address of the IAD and two addresses in 
Washington for Dore Schary, an official of IAD. How- 
ever, this is incredible because Mr. Schary has no 
listing in the Washington area, nor does the informa- 
tion operator have such a listing. _ 


Mrs. Brown and Mrs. Benezra say they mailed five 
notices to the IAD*s address. “While other employees 
of the station verify that they were in the ‘studio 

on December 26, they are the only ones who testify 

to the mailing of the notices. On the other hand, 

the staff of the IAD asserts that they do not remember 
receiving the notices and have no record of |their 
receipt. The IAD officials say that the notices were 
not forwarded to them. The Post Office has:no record 
of anything unusual in the pick-up of mail in the 
vicinity of KTYM or in deliveries in the region of the 
IAD's office during the period in question. While one 
notice might go astray, it is extremely unlikely that 
all five would be lost in the mails. I think this 
matter can only be resolved in a hearing. _ 


In addition, I think there are other matters that require further inves- 
tigation. For example, I believe that a check should be made to deter- 
mine whether anyone else kad received notice of a personal! attack from 
KTYM before December 26, 1966. For such reasons, I believe a hearing 
is necessary. 
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STATEMENT OF QUESTIONS PRESENTED 


(1) Whether the Commission misinterpreted the First 
Amendment and misapplied the ‘‘public interest”’ standard 
of the Communications Act in ruling it would be an un- 
constitutional interference with free speech to deny renewal 
of a radio broadcast license to a licensee who: 


(a) broadeast a series of sponsored programs con- 
taining recurrent bigoted appeals to anti-Semitic 
prejudice ; 

(b) allowed sponsors to broadcast on their programs 
invitations to listeners to request written material 
with knowledge that such material when sent contained 
bigoted appeals to anti-Semitic prejudice; 

(c) permitted such broadcasts and the dissemination 
of such material either knowing that statements and 

| acensations made therein were false and irresponsible 
or recklessly disregarding their false and irresponsible 
nature ; 

(ad) violated the Commission’s ‘personal a’ vs 
doctrine by not sending attacked parties a script and 
offering them time to respond until they otherwise 
learned of the attack and complained; and 


(e) affirmed to the Commission an intention to con- 
tinue its policy of allowing broadcasts and dissemina- 
tion of material without assuming any responsibility 
for the nature or truth of their content, asserting that 
his responsibility is limited solely to allowing the 
victims reply time if they so desire. 


(2) Whether the Commission’s order, renewing a radio 
broadcast license without a hearing despite disputed 
questions of fact duly presented by the pleadings, violated 
Section 309 of the Communications Act which requires 
that a hearing be held whenever ‘‘a substantial and material 
question of fact is presented”? about the licensee ’s qualifica- 
tions. 
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Without a Hearing 
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On Appeal From Orders of the 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from Orders of the Federal Com- 
munications Commission granting without a hearing the 
application of Trans America Broadcasting Corporation 
for renewal of the license of Station KTYM, Inglewood, 
California. Appellant filed pleadings with the Commission 
opposing a grant of the application without a hearing. It 
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requested that a hearing be held to determine whether 
renewal of KTYM’s license would serve the public interest 
and that it be permitted to intervene and present evidence. 
Appellant is aggrieved and its interests are adversely 
affected by the Commission’s Orders granting without a 
hearing K'TTYM’s license renewal application. 


The Commission’s Order granting the application was 
adopted and released on June 17, 1966 (R. 351-53). 
Appellant’s Petition for Reconsideration was denied in an 
Order adopted on January 18 and released on January 19, 
1967 (R. 498-502). A timely notice of appeal was filed 
on February 16, 1967. This Court has jurisdiction under 
Section 402(b) of the Communications Act of 1934, as 
amended, 47 U.S.C. § 402(b). 


STATEMENT OF THE CASE 
(1) Description of Appellant 


Appellant is Anti-Defamation League of B’nai B’rith, 
Pacific Southwest Regional Office (“‘ADL’’). B’nai B’rith 
is the oldest and largest national Jewish organization, 
having been founded in 1843. ADL carries on the educa- 
tional work of B’nai B’rith, functioning through regional 
offices around the country. The coverage of the Pacific 
Southwest Regional Office includes the service area of 
KTYM. B’nai B’rith has approximately 15,000 members 
in that area. (R. 395.) 


(2) Description of KTYM 


Station KTYM is licensed to Trans America Broad- 
casting Corporation, all of whose stock is owned by Mr. 
A. J. Williams. KTYM is licensed to serve Inglewood, 
California, part of the Los Angeles metropolitan district. 


1‘¢R, —»? references are to the certified record of the proceedings 
before the Commission. Appellant and the Commission have stipulated that 
they will file a Joint Appendix with the Court following submission of Ap- 
pellant’s reply brief. The Joint Appendix will contain the ‘‘R. —’’ page 
numbers, indented and in bold face type, for convenient location of material 
cited in the briefs. 


3 


KTYM programs reach a substantial portion of the 
Los Angeles area. (R. 1, 10.) 


One of the regular programs broadcast by KTYM is 
entitled ‘‘Richard Cotten’s Conservative Viewpoint.’ 
This is a sponsored program for which the station receives 
payment. It is 15 minutes in length and is broadcast five 
days a week. During the course of his broadcasts Mr. Cot- 
ten solicits funds to enable him to continue the programs. 
He also invites listeners to send in requests for free copies 
of his broadcasts and other written material. (R. 23, 48.) 


(3) The Cotten Broadcasts 


Appellant became interested in KTYM’s service when 
Jewish residents in the station’s service area complained 
to it about a Cotten broadcast of October 7, 1964 (R. 154). 
The broadcast had woven through it innuendo and insinua- 
tion equating Judaism and Communism. It also contained 
an unfair, virulent and defamatory attack on ADL and 


one of its officials. (R. 45-48.) 


Cotten charged that ADL General Counsel, Arnold 
Forster, had been a Communist spy (quoting from a letter 
by Joseph P. Kamp read into the Congressional Record 
by Representative Clare E. Hoffman) (BR. 46): 

<¢ ¢Tf you can get President Truman to let you look 
at the FBI files, you will discover that Forster’s right 
name is Fastenburg and that he was a member of the 
Communist spy ring.’ ”’ 


As support for his equating Judaism and Communism, 
Cotten alluded to the following quotations allegedly appear- 
ing in two publications—‘‘ ‘Scratch a professional anti- 
Communist and you will find an anti-Semite’ ’’ and ‘‘ ‘ Anti- 
Communism is anti-Semitism’ ’’ (R. 45)—and concluded 
(R. 45): 

‘“‘Now, I have probably never brought you any 
single message more important than the preceding. 

2 Cotten incorrectly characterized the Kamp letter as ‘‘sworn testimony’’ 
(B. 46). 
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¢Anti-Communism is anti-Semitism,’ and ‘Scratch a 
professional anti-Communist and you will find an anti- 
Semite.? Where do we go from here? Do we bow 
our necks because of the smear or do we do the best 
we can to expose those who would subvert our Con- 
stitution, our way of life and trust the facts can stand 
on their own two feet? I know not what course you 
choose to follow, but for me, I choose the latter.” 


To further support his thesis that Judaism and Com- 
munism are one, Cotten asserted (R. 48): 


<‘Tt was the eminent authority, Rabbi Stephen Wise, 
founder of the . . . powerful political American 
Jewish Congress in 1935 who said ‘Some call it 
Marxism but I call it Judaism.’ ’’* 


Cotten, in a series of broadcasts on January 6, 7 and 8, 
1965, levied another attack on the ADL, American Jewish 
Congress and the Jewish community. He again dredged 
up the Rabbi Wise canard and the anti-Communism is 


anti-Semitism quotations (R. 89) and, continuing, said 
(R. 89-90) : 


‘“‘May I suggest you bear this in mind as you read 
of the ADL and the AJC [American Jewish Congress] 
declaring war on the so-called ‘radical right’ which 
is, after all, trying to defend America from Com- 


3 Mr. Williams, the owner of KTYM, auditioned the October 7, 1964, pro- 
gram before it went on the air and also listened to it being broadcast 
(R. 211). He never on his own initiative asked Cotten for documentation 
of any of the accusations made therein. After being prodded by ADL, he 
did ask Cotten for the source of the above quotation attributed to Rabbi 
Wise. In response Cotten wrote a lengthy, rambling letter (dated January 26, 
1966), skirting the point and studiously avoiding presentation of any proof of 
the Rabbi’s publication or authorship (R. 173-75). The penultimate para- 
graph of Cotten’s letter states (R. 174): 


“To summarize, Mr. Williams, Rabbi Wise was an advocate of a Socialist 
movement, he himself was a follower of Judaism, and the Jewish Encyclo- 
pedia itself certainly makes no effort to disassociate itself nor the Jewish 
race, from Karl Marx, their selection of the term, ‘to become command- 
ing figures in the history of socialism’ would appear to be compelling 
evidence,”’ 
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munism. You see, my friends, we know that Com- 
munism and socialism are one. Last that you 
remember also the thinking indicated by Israel 
Zangwill, Socialism is Judaism and Judaism is 
Socialism, and a bit further, ‘My brothers, how can 
we keep Judaism in a land where there is no 
Socialism?’ ’’ 


The alleged link between Judaism and Communism per- 
meates these broadcasts. For example, Cotten discussed 
one Robert Edward Edmondson who, according to Cotten, 
endeavored (R. 89)— : 


*‘to expose what he deemed to be an international 
conspiracy which appeared to have a great many 
Jewish adherents. And suddenly, as he fought to 
expose ‘Socialism, Communism, one worldism,’ he 
found his meager resources pitted against the Ameri- 
can Jewish Congress and it’s [sic] limitless ‘power of 
the purses.’ His contention was that under FALSE 
JEWISH LEADERSHIP, the downfall of the nation 
was being engineered. His documentation would 
appear irrefutable . . . .’’ 


In another broadcast, on May 27, 1965, Cotten viciously 
attacked Zionism, stating, for example (in a quotation 
from former California State Senator Jack Tenney) 
(R. 50) : 


“« “Zionism may be said to be as un-American as 
Communism or Fascism.’ ’’ 


Relating the Tenney quotation to United States immigra- 
tion policy, Cotten pointed out that in 1964 about 7,000 
Jews had immigrated to America, and said (R. 51): 


‘“All freedom loving peoples should unite in encourag- 
ing immigation only from those countries and those 
peoples who will truly become fully integrated members 
of society, and fight for the preservation of the 
Republic, not for the transformation of our nation into 
that of a satellite nation, disarmed, and subject to some 
form of world government. Particularly not under 
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a one-world government dictated to from Israel where 
the Supreme Court of all mankind will hold judg- 
ment, 


In the May 27 broadcast, Cotten also pointed out that 
former Supreme Court Justices Brandeis, Frankfurter 
and Goldberg were friends and supporters of Israel and 
that Chief Justice Warren once studied law there (R. 51). 
Summarizing, toward the end of the broadcast, he said 
(R. 52): 


“There was a time that the father of our country, 
George Washington, made the statement, ‘Let none 
but Americans be on guard tonight.” I wonder what 
he would think of Supreme Court Justice Goldberg’s 
pronouncement, that he is a Zionist.’’ 


The record also contains transcripts of similar in- 
nuendos and accusations made in other broadcasts. See, 
e.g., R. 162-65, 539-40. 


During his broadcasts Mr. Cotten asks listeners to write 
him for written material.» The material made available 
in response to those invitations has included the scripts 
of his broadcasts as well as additional literature, much of 
it in the same bigoted, hate-mongering and virulent vein as 
the broadcasts. 


4 Slightly more subtle attacks on Jews and Judaism had been made in previ- 
ous broadcasts on May 17 and 18, 1965, when Cotten spoke of the “ “anti- 
Christian figures from the lower East Side of New York’ ’’ (seo R. 41). 


5 For example (R. 48): 
“‘Now, if you will send for the booklet, ‘Goldwater Must Be Detroyed,’ 
which will expose who’s promoting and what’s behind the conspiracy to 
get Goldwater and to discredit the conservatives, you will have a lot of 
light shed in many dark places. Sixty-two pages of pure dynamite and 
I believe that you'll agree that treason is the reason.’” 
This invitation was made in the October 7, 1964, broadcast (see supra, pp. 


3-4); it was separated from the ‘‘Judaism is Communism’’ remarks by 
a short plea for funds (R. 48). 
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One of the pieces of mail Mr. Cotten has thus circulated 
is a notorious anti-Semitic tract entitled ‘‘ Abraham Lincoln 
and Rothschilds,’’ which peddles the canard that the Amer- 
ican Civil War was fought only because ‘‘Jewish finan- 
ciers”’ wanted to split the United States and control both 
sections (R. 531-38). The tenor of this document is set 
in its opening paragraph which asserts that slavery was 
the surface issue, but (R. 531, emphasis in original)— 


“‘[bJelow the surface ran a current of intrigue that 
ended with the assassination of Abraham Lincoln 
because he was determined that the United States be 
free from the bondage of international bankers.” 


Another document made available by Cotten to his 
listeners is entitled ‘‘Zion’s Fifth Column.” It argues 
that Zionism is an international menace and a threat to 
the American people; that ‘‘[i]n its political racism it 
patterns Nazism’’; and that “‘the Anti-Defamation League 


may be properly termed a ‘private Gestapo’’’ (R. 147, 
148, emphasis in original). See other documents to the 
same effect at, e.g., R. 256-65. 


(4) The Pleadings Before the Commission 


On October 25, 1965, ADL filed a Complaint with the 
Commission, formally raising questions about KTYM’s 
qualifications to obtain renewal of its license (R. 39-53). 
The Complaint was filed only after ADL officials unsuccess- 
fully attempted amicably to resolve the matter at a meet- 
ing with a reluctant Mr. Williams, who felt that ‘‘little 
would be gained by any meeting between [him and ADL] 
about Mr. Cotten’s broadcasts. .. .”? (R. 155). At that 
meeting ADL apprised Williams of the ‘anti-Semitic and 
false content”? of Cotten’s accusations (R. 155). Williams’ 
response was (R. 156): 


“¢ ‘Who am I to judge who should and who should not 
be allowed to broadcast?’ ”’ 
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One of Williams’ staff members, a Mr. Brooks, also pointed 
out that he (Brooks) had (R. 156)— 


‘tasked Mr. Cotten whether he (Cotten) is anti-Semitic 

[and] that Mr. Cotten denied that he is anti- 
Semitic, and this denial satisfied Mr. Brooks and Mr. 
Williams.’’ 


ADL’s Complaint to the Commission requested that 
KTYM’s renewal application be designated for a hearing 
(R. 44). It alleged that the owner of KTYM knowingly, 
or in reckless disregard of his responsibilities as a station 
licensee, had permitted Richard Cotten repeatedly to 
broadcast material designed ‘‘to mislead and deceive 
[KTYM] listeners by a calculated appeal to anti-Semitic 
prejudice”’ and by “‘a bigoted attempt falsely to equate 
Communism and Judaism” (R. 39), and had allowed Cotten 
to use ““KTYM’s facilities to build up a mailing list to 
which he was sending anti-Semitic material’? (R. 40). The 
Complaint further charged that Mr. Cotten’s programs 
had included ‘‘defamatory and untrue”’ attacks on ADL 
and some of its principal officers and staff; that KTYM 
had not given ADL and its officers advance notice of the 
attacks, in disregard of the Commission’s ‘‘fairness- 
doctrine’’; that ‘‘[o]nly after the licensee had been spoken 
to by representatives of the ADL, and asked for a tape of 
the offending broadcasts, was such information made 
available’’; and that only ‘‘after some discussion [did] the 
licensee . . . . offer equal time for a reply’’ (R. 43). This 
belated offer was rejected because ‘‘use of a radio station’s 
facilities to disseminate anti-Semitic falsehoods cannot be 
justified or adequately countered by affirmative pro- 
gramming’’ (R. 40). 


KTYM was requested by the Commission to submit com- 
ments on the allegations of the Complaint (R. 84). On 
December 3, 1965, Mr. Williams filed a Reply on behalf of 
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the station. This document (R. 54-83) —in addition to 
repeatedly impugning the motives of ADL (e.g., R. 67, 
71-72, 75)i— asserted (1) as to the false and defam- 
atory broadcasts, KTYM’s responsibility was limited 
solely to allowing ADL reply time (R. 60, 64); (2) as to 
the false and defamatory written material advertised on 
the Cotten program, ‘‘KTYM has no control of what ma- 
terial Mr. Cotten or the ADL mails out’? (R. 69); and (3) 
as to the violation of the fairness doctrine (R. 81-82)— 


“to determine what is in fact ‘an attack,’ the licensee 
is at a loss. KTYM considers it patently unfair to 
ask any man who is not a member of a particular 
organization which may be dedicated to fostering its 
own particular brand of prejudices as against the 
prejudices of other people and organizations to de- 
velop the same sensitivity to ‘criticism’ of the precepts 
of the offended organization, as would the members 
of that offended organization.”’ 


The Reply, in addition, dwelt on ADL’s failure to sue 
Cotten, claiming that the courts or Post Office Depart- 
ment could provide redress (R. 68), and implying that the 
failure to sue for libel established the truth of Cotten’s 
anti-Semitic statements and his charges against ADL and 
its officials (¢.g., R. 59). The licensee noted that ‘‘upon 
being advised of an adverse decision by the Courts or the 
postal authorities [he] would immediately re-evaluate the 
Cotten program in the light of this new evidence’’ (R. 69). 
He made clear that in the absence of such ‘‘adverse deci- 
sion’”’ he planned to continue his past pattern of operation 
(e.g., R. 69-70). 


On January 13, 1966, Appellant filed a detailed Response 
to the KTYM Reply (R. 123-43). Mr. Williams filed a final 
Response on February 7, 1966 (R. 193-254). In this Re- 
sponse, beside pointing out that he had investigated the 
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ADL,* the licensee elaborated on his inability to ‘‘judge’’ 
Cotten’s broadeasts (R. 247): 


“KTYM in stating ‘Who am I to judge?’ meant it to 
be understood by any objective person that when a 
commentator on KTYM spends his full time and talent 
to prepare a 15-minute broadcast per day (on 25-plus 
stations) that commentator must be reasonable and 
practical. In two years of broadcasting and of utter- 
ing lies and libel, he would have long since been dis- 
credited. KTYM in stating ‘Who am I to judge?’ 
meant it understood by any objective person that when 
a delegation of paid professionals from a private 
pressure group shows up to counter what the com- 
mentator says, and expects that KTYM accept their 
credentials as against the commentator’s— Who am I 
to judge?’ signifies—‘if you feel you have a legitimate 
point in opposition, be KFYM’s guest and air your 
view. Who am I to know that you are right?’ ”’ 


(5) The Commission’s Opinion 


On June 17, 1966, the Commission released a Memo- 
randum Opinion and a letter to KTYM granting its license 
renewal application and denying ADL’s request that the 
application be designated for hearing. The Commission 
found that the October 7, 1964, broadcast contained a per- 
sonal attack on ADL and one of its officials; that the 
licensee did not advise ADL of these attacks in advance or 
furnish ADL with scripts; and that the offer of opportu- 
nity for reply came only after ADL had complained. 
Therefore, the licensee violated the Commission’s ‘‘fair- 


6‘¢From the investigation of the ADL, KTYM could bring to light some of 
the past associations and activities of the ADL which would be quite em- 
barrassing to the ADL, but KTYM sees no public interest served by hanging 
out the dirty linen. KTYM does not abrogate its legal right to do so, but 
KTYM prefers that the ADL use the KTYM airwaves to tell the injustices 
which Cotten has heaped upon it, and to point up the good that the ADL 
is doing for the community’’ (R. 219; see R, 213-14, 216). 

In the same vein, the Response asserted that ‘‘if it were not for the fumbling 
of public relations which ADL professionals demonstrated so capably, the 
‘Jewish question’ would have subsided considerably long ago’’ (R. 236-37). 
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ness doctrine.’? However, the Commission concluded that 
no action was required because the personal attacks were 
few and isolated and the station ultimately did offer reply 
time. (R. 351, 388, 389.)? 


As to the general anti-Semitic material permeating the 
Cotten broadcasts, the Commission ruled that the fairness 
doctrine was inapplicable. It found, however, that those 
broadcasts ‘‘did contain statements that can be regarded 
as anti-Semitic, and that will surely be highly offensive 
to many persons of the Jewish faith as well as to fair- 
minded people of other faiths’’; that ‘‘the individual Com- 
missioners wholly disapprove of broadcasts which encour- 
age bigotry or prejudice against any race, religion, or 
group’’; and that ‘‘[w]Je do not hold that these broadcasts, 
or any similar broadcasts, were in the public interest. . ..”’ 
(R. 351, 353). 


Nonetheless, the Commission ruled it could take no ac- 
tion against KTYM because (R. 353)— 


“the public interest is best served by permitting the 
expression of any views that do not involve ‘a clear 
and present danger of serious substantive evil that 
rises far above public inconvenience, annoyance or 
unrest.’ Terminiello v. Chicago, 337 US. 1, 4 (1949); 
Chaplinsky v. New Hampshire, 315 U.S. 568; Ashton v. 
Kentucky, —— US. , 34 LW 4398 (1966). 


sae . We cannot make the right to a license re- 
newal dependent on our judgment as to whether the 
assailed broadcasts were in themselves false and de- 
famatory or not.’’ 


In the Commission’s view, ‘‘all that the law requires’’ is 
that the victims of false and defamatory charges be given 
an opportunity to respond (R. 353). 


7In the letter to KTYM accompanying the Memorandum Opinion, the Com- 
mission pointed out that the fairness doctrine requires a licensee on its own 
initiative to send the attacked party ‘‘a transcript of the attack with an offer 
of time to respond’’ (BR. 388). 
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Dissenting, Commissioner Cox observed that the Com- 
mission had ruled, ‘‘contrary to every relevant precedent 
of the courts and the Commission itself, that it is no proper 
concern of the Commission whether the broadcasts were or 
were not consistent with the public interest”’ (B. 354). He 
argued that in the proper interpretation of the Communi- 
cations Act (R. 360, emphasis in original )— 


‘the public interest does require that where there 
is a pattern of broadcasts defaming individuals and 
groups, based on use of source material that may be 
deliberately false or embody a reckless disregard 
of the truth—the licensee must make the judgment 
that the material is within reasonable bounds of ac- 
curacy and in the public interest, based upon his own 
study of the material sought to be broadcast and of 
such other material as may be necessary to make a 
reasoned judgment. If the material is based upon 
calculated falsehood or reckless disregard of the truth, 
it cannot properly be presented, consistent with the 
public interest. Indeed, I cannot conceive how any- 


one can argue that a pattern of deliberately false pro- 
gramming, designed to defame individuals or religious 
or racial groups, can be said to serve the ‘public in- 
terest in the larger and more effective use of radio’ 
(Section 303 (g) of the Act).’’ 


(6) The Request for Reconsideration 


A Petition for Reconsideration of the Commission’s Or- 
der was filed by ADL on July 15, 1966 (R. 395-420). Mr. 
Williams filed an untimely Response on October 25, 1966, 
arguing in essence that the request for reconsideration was 
a brazen and arrogant attempt at intimidation of the Com- 
mission (R. 438-40); that KTYM was not anti-Semitic, 
employing Jewish personnel, having Jewish sponsors and 
regularly ‘‘broadcasting news from the Israeli Ambas- 
sador in the Yiddish language’’ (R. 442, fn. omitted) ; and 
that ADL still refused to reply to Cotten (R. 443). 


While the Petition was pending before the Commission, 
ADL, on January 4 and 10, 1967, filed supplemental docu- 
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ments bringing to the Commission’s attention some new 
facts it had just learned (R. 450-51, 455-60). Those facts 
were that on December 28, 1966—after the Commission’s 
order granting KTYM’s license renewal—the station had 
broadcast a sponsored 15-minute program (‘‘Voice of 
Americanism,’’ by one W. S. McBirnie) which contained a 
personal attack on the Institute for American Democracy 
and five of its leading officials (R. 455). ADL alleged that 
to the best of its information and belief neither advance 
notice of the attack nor a transcript of the program had 
been furnished the Institute or its attacked officials; and 
that this failure to provide prior notification of a personal 
attack—when considered along with KTYM’s previous vio- 
lation of the fairness doctrine—demonstrated that the li- 
censee has persisted in not adequately supervising pro- 
grams transmitted over its station and in failing to comply 
with the Commission’s regulations (R. 455-57). 


Mr. Williams filed a Response for KTYM to ADL’s Jan- 
uary 4 submission (R. 563-71), attaching an affidavit 
of one of his employees that on December 26, 1966, this 
employee had mailed to the five attacked officials of the 
Institute for American Democracy a notice that on Decem- 
ber 28, KTYM would broadcast ‘‘a controversial radio 
broadeast,’’ and that ‘‘should you wish to reply, Radio 
Station KTYM offers you the use of its facilities’? (R. 
574-78, 588). On January 17, 1967, ADL filed a Reply in 
which it pointed out that none of the five notices allegedly 
mailed on December 26 had yet been received; that, in any 
event, the form of the notice allegedly utilized did not even 
purport to summarize the attacking broadcast as required 
by the fairness doctrine; and that, as a minimum matter, a 
question of disputed fact existed between KTYM and ADL 
as to whether notices of any kind were in fact sent by the 
station (R. 474-76). ADL asked the Commission to hold a 
hearing to determine (1) whether KTYM, as a matter of 
policy or through reckless disregard of its duties, con- 
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sistently violates the fairness doctrine, and (2) whether 
the alleged notices were in fact sent by KTYM as it averred 
(R. 476). 


On January 18, 1967, the Commision (with Commissioner 
Johnson not participating) denied the Petition for Recon- 
sideration. Commissioner Cox again dissented; Commis- 
sioner Loevinger filed a concurring statement. As to the 
December 28, 1966, broadcast, the Commission acknowl- 
edged ‘‘[w]e do not know what the final explanation of this 
is’?; and it stated ‘‘[w]e will make whatever further in- 
vestigation is necessary or appropriate to ascertain, if 
possible, the explanation for this matter’’ (R. 502). The 
Commission refused to schedule a hearing, however, be- 
cause the renewal proceeding had already been long and 
protracted, and it believed that ‘‘in all likelihood there is 
a good faith explanation’’ for the disputed facts (R. 502). 


On the question of KT'YM’s responsibility for program 
selection, the Commission reiterated the “‘constitutional”’ 
rationale of its original order. It emphasized that it was 
enunciating a broad rule ‘‘applicable overall to the broad- 
east field’; that the rule was based on “‘an over-riding 
policy consideration’’ in favor of free speech; and that 
“serious constitutional questions would be raised by any 
contrary course’”’ (R. 498, 499, 500). This point was under- 
lined in Commissioner Loevinger’s concurring opinion 
where he asserted that regardless of what is broadcast 
over the air (R. 514)— 


‘<Ta]ll that the government can properly do, con- 
sistently with the right of free speech, is to demand 
that the opportunity be kept open for the presentation 
of all viewpoints.”’ 
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CONSTITUTIONAL AND STATUTORY PROVISIONS 
INVOLVED 
(1) The First Amendment to the Constitution provides 
as follows in pertinent part: 


““Congress shall make no law . ee eee the free- 
dom of speech, or of the press;. . 


(2) The relevant sections of the Conn eee Act 
of 1934 (Act of June 19, 1934, c. 652, 48 Stat. 1064 et seq.), 
as amended, read as follows in pertinent part: 


Section 307(d), 47 U.S.C. §307(d): 


‘“‘Upon the expiration of any license, upon applica- 

tion therefor, a renewal of such license may be granted 

. if the Commision finds that public interest, con- 
venience, and necessity would be served thereby.”’ 


Section 308, 47 U.S.C. § 308: 


‘‘(a) The Commission may grant .. . station li- 
censes, . .. or renewals thereof, only upon written ap- 


plication ‘therefor received by it . 


‘‘(b) All applications for station es +... Or 
renewals thereof, shall set forth such facts as the 
Commission by regulation may prescribe as to the 
citizenship, character, and financial, technical, and other 
qualifications of the ‘applicant to operate the station; 

. the purposes for which the station is to be used; 
and such other information as it may require. The 
Commission, at any time after the filing of such original 
application and during the term of any such license, 
may require from an applicant or licensee further 
written statements of fact to enable it to determine 
whether such original application should jbe granted 
or denied or such license revoked. 


Section 309, 47 U.S.C. § 309: 


**(a) Subject to the provisions of this section, the 
Commission shall determine, in the case of each ap- 
plication filed with it to which section 308 of this title 
applies, whether the public interest, convenience, and 
necessity will be served by the granting of such ap- 
plication. . . 
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“¢(e) If, in the case of any application to which sub- 
section (a) of this section applies, a substantial and 
material question of fact is presented or the Commis- 
sion for any reason is unable to make the finding 
specified in such subsection, it shall formally designate 
the application for hearing. . . .”’ 


Section 326, 47 U.S.C. § 326: 


‘Nothing in this chapter shall be understood or 
construed to give the Commission the power of cen- 
sorship over the radio communications or signals trans- 
mitted by any radio station, and no regulation or con- 
dition shall be promulgated or fixed by the Commission 
which shall interfere with the right of free speech by 
means of radio communication.”’ 


STATEMENT OF POINTS 


(1) The Commission erred in ruling that the First 
Amendment’s guarantee of free speech required it to re- 
new, without a hearing, the license of a radio station li- 
censee who knowingly or recklessly and irresponsibly per- 


mitted the recurrent broadcast of bigoted and false and 
defamatory appeals to anti-Semitic prejudice, as well as the 
regular advertising and subsequent dissemination of written 
material of similar content, and who affirmed to the Com- 
mission that his future operations will continue in the same 
vein. 


(2) The Commission erred in renewing a radio broadcast 
license without a hearing in circumstances where the 
pleadings raised substantial and material questions of 
fact about the licensee’s qualifications to operate his sta- 
tion in the public interest. 
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SUMMARY OF ARGUMENT 
I 


Programs are the heart of the Communications Act’s 
public interest standard, and any meaningful regulation of 
licensee conduct must necessarily take programming into 
account. This fact was emphasized by the Supreme Court 
in upholding the constitutionality of the licensing system 
established by the Act (National Broadcasting Co. v. United 
States, 319 U.S. 190, 227 (1943)), and it is the underlying 
basis of a vast body of judicial and administrative inter- 
pretations of the public interest standard. Thus, the Com- 
mission itself has consistently ‘‘recognized that program- 
ming is of the essence of radio service.’? Commission Policy 
on Programming, 20 R.R. 1901, 1910 (1960). And this Court 
very recently ruled that in a license renewal proceeding past 
programming performance is the Commission’s “‘best cri- 
terion’’ for determining whether renewal would serve the 
public interest. Office of Communication of United Church 


of Christ, 123 App. D. C. 328, 359 F.2d 994, 1007 (1966). 


The public interest in programming is safeguarded by the 
Act’s standard of licensee responsibility: A responsible 
licensee is one who (a) has exercised independent judg- 
ment in selecting the material broadcast over his station 
and (b) has exercised this judgment reasonably, so that 
the overall character and quality of his program content is 
in the public interest. Violation of either portion of this 
standard has long been recognized as an adequate ground 
for denial of license renewal or other applications. £E.g., 
Simmons v. FCC, 83 App. D.C. 262, 169 F. 2d 670, cert. 
denied, 335 U.S. 846 (1949) (licensee abdicated his respon- 
sibility for program selection) ; Trinity Methodist Church, 
South v. FRC, 61 App. D.C. 311, 62 F.2d 850, cert. denied, 
288 U.S. 599 (1933) (licensee exercised his judgment ir- 
responsibly, broadcasting defamatory and untrue accusa- 
tions including bigoted religious slurs). 
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Station KTYM regularly permitted the broadcast of 
false and defamatory appeals to anti-Semitic bigotry 
and prejudice. The licensee attempted to justify his ac- 
tion in allowing these broadcasts principally on the 
ground that he is unable to determine what is or is not re- 
sponsible programming, stating: «¢ “Who am I to judge who 
should and who should not be allowed to broadcast?’ ”” 
(R. 156, 247). KTYM thus plainly violated both portions 
of the standard of licensee responsibility by failing to ex- 
ercise independent judgment in program selection and by 
airing programs not in the public interest. 


Nevertheless, the Commission renewed KTYM’s license 
without a hearing despite its inability to find that the 
challenged broadcasts were in the public interest (R. 353). 
Tt ruled that the questions whether the broadcasts ‘‘were 
false and defamatory, or were anti-Semitic, or were 
in the public interest”’ were ‘not . . - properly before the 
Commission in this [renewal] proceeding” (R. 352). 
Pointing out that KTYM has stated it will allow those vic- 
tims who ask time to reply and ‘‘[t] his is all that the law 
requires’? (R. 353), the Commission ruled that the First 
Amendment deprives it of power to hold a hearing to de- 
termine whether KTYM’s license renewal would serve the 
public interest. 


In so ruling the Commission improperly ignored 40 years 
of administrative and judicial precedents directly to the 
contrary. See, €.g., Editorializing by Broadcast Licensees, 
13 F.C.C. 1246, 1251 (1949), where the Commission stated 
in terms precisely applicable here: 


‘¢[B]roadeast licensees have an affirmative duty gen- 
erally to encourage and implement the broadcast of 
all sides of controversial public issues over their 
facilities, over and beyond their obligation to make 
available on demand opportunities for the expression 
of opposing views.’’ [Emphasis added.] 
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By turning its back on all relevant precedents emphasizing 
the obligation of licensees to present programs that serve 
the public interest, the Commission violated the mandate 
of the Communications Act and sharply eroded the Act’s 
public interest standard. 


The constitutional rationale advanced by the Commission 
as requiring the result it reached is both incorrect and in- 
applicable here. First, this Court has held that Commis- 
sion consideration of a licensee’s past programming and 
past exercise of judgment does not violate the First Amend- 
ment. Trinity Church, supra, 62 F.2d 850; Simmons, supra, 
169 F.2d 670; KFKB Broadcasting Ass’n v. FRC, 60 App. 
D.C. 79, 47 F.2d 670 (1931). 


Second, the Commission’s decision, in the name of free 
speech, has made inviolate speech which has never been 
protected by the Constitution. ‘‘[T]he knowingly false 
statement and the false statement made with reckless dis- 
regard of the truth, do not enjoy constitutional protection.”’ 


E.g., Garrison v. Louisiana, 379 U.S. 64, 75 (1964). 


Third, the clear and present danger test of the Commis- 
sion’s decision—a license renewal application may be des- 
ignated for hearing only if the station has broadcast 
speech involving ‘‘ ‘a clear and present danger of serious 
substantive evil that rises far above public inconvenience, 
annoyance or unrest’ ”’ (R. 353)—is unsuited to the radio 
broadcast medium. For example, the Commission’s con- 
stitutional pronouncement would prohibit the denial of a 
licensee’s renewal application even though he devoted a 
disproportionate amount of broadcast time to commercial 
or entertainment programs, contrary to the program 
balance promised in his application. 


0 


Section 309(e) of the Communications Act, 47 U.S.C. 
§ 309(e), provides that the Commission must hold a hear- 
ing on a renewal application whenever ‘‘a substantial and 
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ented”? about the public 
’g operation. The Com- 
fact resolving 


radio broadcast license—ques 
posed by the Commission’s erroneous constitutional 
rationale. 


Prior to final disposition of the controversy before the 
Commission, while ADL’s Petition for Reconsideration was 
pending, KTYM broadcast a program containing @ personal 
attack on an organization and five of its officials (R. 455). 
Unsolicited notice of the attack was never received by any 
of the attacked parties, either prior to the broadcast (as 
required by the Commission’s ‘‘fairness doctrine’) or 
after (R. 458-59, 479). 


The question in dispute js whether prior notices ever 
were sent. KTYM has submitted an affidavit that they 
were in fact mailed prior to the broadcast (R. 588), 


and ADL has submitted statements by the persons attacked 
that the notices were never received (R. 458-59, 479). A 
hearing is required to resolve this dispute and determine 
(1) whether KTYM either deliberately or carelessly failed 
to mail the notices contrary to its affidavit to the Commis- 
sion and (2) whether KTYM consistently violates the fair- 
ness doctrine—either being a sufficient independent ground 
on which to deny a license renewal application. 
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ARGUMENT 
T 


THE COMMISSION'S DECISION CONTRAVENES THE MANDATE 
OF THE COMMUNICATIONS ACT AND MISINTERPRETS THE 
FIRST AMENDMENT 


INTRODUCTION—THE COMMISSION'S RATIONALE 


This case squarely presents the question whether the 
First Amendment’s guarantee of free speech precludes the 
Federal Communications Commission from holding a hear- 
ing on a license renewal application of a radio station li- 
censee who (a) broadcast a series of sponsored programs 
containing recurrent bigoted appeals to anti-Semitic prej- 
udice; (b) allowed sponsors to advertise and invite re- 
quests for written material which, when sent, contained 
bigoted appeals to anti-Semitic prejudice; (c) permitted 
those broadcasts and the dissemination of that material 
either knowing that statements and accusations made 
therein were false and defamatory or recklessly disregard- 
ing their false and defamatory nature; (d) violated the 
Commission’s ‘‘fairness doctrine’’ by failing to send at- 
tacked parties a script and to offer them reply time until 
they otherwise learned of the attack and complained; and 
(e) affirmed to the Commission an intention to continue op- 
erating without checking or assuming any responsibility for 
the nature or truth of material transmitted over its fa- 
cilities, asserting that its responsibility is limited solely to 
providing time for those victims who ask for a chance to 
reply. 


The Commission found that KTYM had broadcast anti- 
Semitic statements which ‘‘will surely be highly offensive 
to many persons of the Jewish faith as well as to fair- 
minded people of other faiths’’ (R. 351); these broadcasts 
encouraged bigotry and prejudice (R. 351); and ‘‘[w]e do 
not hold that these broadcasts, or any similar broadcasts, 
were in the public interest ....”’ (R. 353). Nevertheless, 
the Commission automatically renewed KTYM’s license 


22 


and refused to hold a hearing to determine whether re- 
newal would serve the public interest. 


In reaching that result the Commission reasoned that 
the issue was “‘not whether the broadcasts in question were 
proper, or were false and defamatory, or were anti- 
Semitic, or were in the public interest’’ (R. 352, emphasis 
added). It ruled that since ‘free speech”’ is in the public 
interest and is guaranteed by the Constitution, it could only 
designate a renewal application for a hearing when the 
licensee had broadcast statements raising ‘‘‘a clear and 
present danger of serious substantive evil that rises far 
above public inconvenience, annoyance or unrest’ ”? (R. 
353). On this basis the Commission concluded that it ‘‘can- 
not make the right to a license renewal dependent on our 
judgment as to whether the assailed broadcasts were in 
themselves false and defamatory or not’? (R. 353); the 
lack of public interest in the broadcasts is irrelevant; and 
“all that the law requires’? is that victims be allowed to 
reply if and when they complain (R. 353). 


To place the issue before the Court in proper focus, it 
is important at the start to make plain what is not involved 
in this case. No question is presented as to whether the 
Commission abused its discretion in weighing the facts and 
granting renewal. The Commission decided the case ex- 
clusively on what it considered a broad principle of con- 
stitutional law; it made no finding, for example, that 
KTYM’s overall programming and operation—balancing 
other programs against those challenged by ADL—was in 
the public interest.® 


8In denying ADL’s Petition for Reconsideration, the Commission stressed 
that its decision, while necessarily taking into account the facts, ‘‘is based on 
policy considerations applicable overall to the broadcast field, and is designed 
to promote the public interest generally’’ (R. 498, emphasis in original), and 
that ‘‘serious constitutional questions would be raised by any contrary course’’ 
(B. 500). Moreover, the Commission’s Opinions contain no findings or refer- 
ence to evidence bearing on any aspect of KTYM’s operation other than 
the programs challenged by ADL. 
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In addition, the question is wholly different from that 
which would be presented had an isolated bigoted or false 
and defamatory broadcast been aired through carelessness ; 
or had bigoted or false and defamatory statements been 
made in a round-table discussion or debate involving an 
interplay of the participants’ ideas on issues of public im- 
portance. This case involves the recurrent broadcast of a 
series of programs by an opinionated sponsor, many of 
whose broadcasts are not devoted to discussion of is- 
sues of public importance but are calculated instead to stir 
up hatred and distrust of Jews. Moreover, the general 
character of those programs was well known to the li- 
censee. Indeed, he continued the broadcasts after being 
apprised of their bigoted and false and defamatory con- 
tent. And he has affirmed to the Commission that he in- 
tends to air them in the future without checking into or 
assuming any responsibility for their content. See the 
Statement of the Case, supra, pp. 7-10. 


Finally, the question is not whether the Commission 


must as a matter of law deny KTYM’s application for re- 
newal because of the licensee’s programming irresponsi- 
bility. The question is whether the Commission. erred in 
holding the First Amendment deprived it of power to 
designate the KTYM application for a hearing to appraise 
the facts and determine whether the public interest would 
be served or disserved by renewal of the station’s license. 


We demonstrate below that the Commission’s decision 
undermines the ‘‘public interest’? standard of the Com- 
munications Act of 1934.and misinterprets the First Amend- 
ment in holding that the Constitution compels the result 
reached. 


24. 


A. The Commission’s Decision Sharply Erodes the Communi- 
cations Act’s Requirement That Licensees’ Programming 
Must Serve the “Public Interest, Convenience, and Ne- 
cessity” 


‘The [Communications] Act itself demonstrates that 
Congress was vitally concerned with the nature of the pro- 
grams broadcast as affecting the public good.’””® Pro- 
grams are the heart of the Act’s public mterest standard. 
For that reason any meaningful regulation of licensee con- 
duct by the Commission must necessarily take program- 
ming into account. This fact was emphasized by the Su- 
preme Court in upholding the constitutionality of the li- 
censing system established by the Communications Act, 
and it is the underlying basis of 40 years of judicial and 
administrative interpretation of the public interest 
standard. 


The vital importance of programming in the adminis- 
trative scheme established by Congress provides a strong 


argument against any interpretation of the First Amend- 
ment effectively eroding 40 years of regulatory history. 
And this argument is especially forceful against the deci- 
sion below which fails even to mention the relevant prece- 
dents to the contrary—either in an attempt to demonstrate 
how they can be reconciled with the decision’s rationale 
or why they are erroneous. 


9 Allen B. Dumont Laboratories v. Carroll, 184 F. 2d 153, 156 (3rd Cir.), 
cert, denied, 340 U.S. 929 (1951). There the Court struck down as uncon- 
stitutional the application of Pennsylvania’s censorship laws to movies broad- 
cast on television, pointing out that in the Communications Act Congress ‘‘set 
up a species of ‘program control’ far broader and more effective than the 
antique method of censorship which Pennsylvania endeavors to effectuate in 
the instant case.’’ 
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(1) Proper and Meaningful Interpretation of the Communications Act 
Requires That the Commission Evaluate Programming in Making 
Public Interest Determinations 


(a) In National Broadcasting Co. v. United States, 319 
US. 190, 227 (1943), the Supreme Court ruled: 


“The licensing system established by Congress in the 
Communications Act of 1934 was a proper exercise of 
its power over commerce. The standard it provided 
for the licensing of stations was the ‘public interest, 
convenience, or necessity.’ Denial of a station license 
on that ground, if valid under the Act, is not a denial 
of free speech.’’ 


Distinguishing the free speech problems arising out of the 
regulation of radio broadcasting from those in other media, 
the Court pointed out that ‘‘radio inherently is not avail-* 
able to all. That is its unique characteristic, and that is 
why, unlike other modes of expression, it is subject to gov- 
ernmental regulation.”? And that is why, the Court em- 
phasized, ‘‘some who wish to use it must be denied.”? 319 


US. at 226. On that basis the Court upheld the validity of 
the Commission’s Chain Broadcasting Regulations, one of 
which provided that a licensee is not operating in the public 
interest ‘‘ ‘if he agrees to accept programs on any basis 
other than his own reasonable decision that the programs 
are satisfactory.’ ’’ 319 U.S. at 206. 


The rationale of NBC—which took into account the his- 
torical background leading to passage of the Communica- 
tions Act and Congress’ aim in the enactment—makes 
plain that in determining which applications ‘‘must be 
denied”? (id., at 226) the content of programs previously 
broadeast or proposed must be a central factor in the Com- 
mission’s appraisal. 

The Radio Act of 1927, which was recodified without sub- 
stantial change in the Communications Act of 1934, was 


10 << [T]he objectives of the legislation have remained substantially unaltered 
since 1927.”’ FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 137 (1940). 
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enacted to forestall a clearly predictable, imminent deteri- 
oration of radio broadcasting service. Regulation under 
the previous statute had completely broken down." Broad- 
east licenses were practically unlimited (being available 
to anyone who was technically qualified), and once l- 
censed a station could not be restricted in its operation. 
“The result was confusion and chaos. With everybody on 
the air, nobody could be heard.”? NBC, supra, 319 US. 
at 212. 


In attacking the problem one simple expedient open to 
Congress was to establish a federal agency “‘as a kind of 
traffic officer, policing the wave lengths to prevent stations 
from interfering with each other.”? NBC, supra, 319 U.S. 
at 215. A statute of this type would have solved the narrow 
problem posed by the Radio Act of 1912—it would have 
enabled persons licensed to speak over the air to be heard. 
And it would have completely ignored what was being said. 


Congress rejected this alternative. It specifically chose 


not to attack the problem negatively; it decided not to 
limit the government to prevention of communication chaos. 
NBC, supra, 319 US. at 215-16. Instead Congress took a 
positive approach, requiring the government to ‘‘generally 
encourage the larger and more effective use of radio in the 
public interest’? (47 U.S.C. §303(g)). Toward that end 
Congress authorized the Commission to grant or renew 
licenses only if it affirmatively ‘‘finds that public inter- 
est, convenience, and necessity would be served thereby”’ 

11 The previous statute, the original Radio Act of 1912, authorized the 
Secretary of Commerce to license radio broadcast stations. The Secretary, 
however, had no power to refuse to license a technically qualified applicant on 
the ground that a new station would interfere with the operation of existing 
stations. Hoover v. Intercity Radio Co., 52 App. D.C. 339, 286 Fed. 1003, 
writ of error dismissed by stipulation, 266 U.S. 636 (1924). He also could 
not regulate the power, frequencies and hours of operation of licensed stations. 
United States v. Zenith Radio Corp., 12 F. 24 614 (N-D. Ill. 1926) ; Federat 
Regulation of Eadio Broadcasting, 35 Ops. Atty. Gen. 126 (1926). These 
conditions led the Attorney General to advise that ‘‘the present legislation is 
inadequate to cover the art of broadcasting. .. .’” Id., at 132. 
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(47 U.S.C. §307(a), (d)); provided that the Commission 
may only license applicants qualified to implement the 
public interest (td., at §308(b)); and made licenses so 
issued terminable and non-transferable without Commis- 
sion approval (id., at § 309(h)).? 


Interpreting the public interest standard, the Court in 
NBC stressed that it ‘‘does not restrict the Commission 
merely to supervision of the [radio] traffic. It puts upon 
the Commission the burden of determining the composition 
of that traffic.”” 319 US. at 215-16 (emphasis added). 
“Since the very inception of federal regulation by radio, 
comparative considerations as to the services to be ren- 
dered have governed the application of the standard of 
‘public interest, convenience, or necessity.’ ’? Id., at 217 
(emphasis added). In arriving at this interpretation the 
Court plowed no new ground, relying on earlier decisions 
where it had recognized that the public interest standard 
includes ‘“‘the scope, character and quality of services”? 
(FRC v. Nelson Bros., 289 U.S. 266, 285 (1933)) and ‘‘ex- 

12 Such a positive approach was advocated by then Secretary of Commerce 
Hoover among others (Proceedings of Fourth National Radio Conference, pp. 
7-8 (1925)) : 

**We do not get much freedom of speech if 50 people speak at the 
same place at the same time, nor is there any freedom in a right to come 
into my sitting room to make a speech whether I like it or not... . 
[W]e can surely agree that no one can raise a ery of deprivation of free 
speech if he is compelled to prove that there is something more than 
naked commercial selfishness in his purpose. 

‘<The ether is a public medium, and its use must be for public benefit. 
The use of a radio channel is justified only if there is public benefit. . . . 

“*I can see no alternative to abandonment of the present system, which 
gives the broadcasting privilege to everyone who can raise the funds 
necessary to erect a station, irrespective of his motive, the service he pro- 
poses to render, or the number of others already serving his community. 
Moreover, we should not freeze the present users of wave lengths per- 
manently in their favored positions irrespective of their service. This 
would confer a monopoly of a channel in the air and deprive us of public 
control over it. It would destroy the public assurance that it will be used 
for public benefit.’? [Emphasis added.] 
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presses a desire on the part of Congress to maintain, 
through appropriate administrative control, a grip on the 
dynamic aspects of radio transmission”? (FCC v. Pottsville 
Broadcasting Co., 309 U.S. 134, 138 (1940) (fn. omitted) ). 
See also, Regents of University System of Georgia v. Car- 
roll, 338 US. 586, 598 (1950). In sum, NBC held that 
denial of a license on public interest considerations is not 
a denial of free speech, and it emphasized that program 
content is a critical element of the public interest in the 
larger and more effective use of Tadio. 

(b) The Commission itself has recognized—indeed, it 
has constantly stressed—that its primary function in 
the regulation of radio broadcasting is to insure that 
the limited airwaves are used to transmit quality pro- 
grams serving the public interest in the larger and 
more effective use of radio. And it has uniformly ap- 
plied those policy guidelines in situations precisely like 
that involved here, evaluating past or proposed pro- 
gramming in deciding whether the grant of a particular 
license renewal or other application would serve the public 
interest. Not until the decision below had it ever sug- 
gested that the Constitution forbade such conduct. 


Very early in its life the Commission observed: 


“Since the number of channels is limited and the 
number of persons desiring to broadcast is far greater 
than can be accommodated, the commission must deter- 
mine from among the applicants before it which of 
them will, if licensed, best serve the public. In a 
measure, perhaps, all of them give more or less service. 
Those who give the least, however, must be sacrificed 
for those who give the most. The emphasis must be 
first and foremost on the interest, the convenience. 
and the necessity of the listening public... .”” [FRC 
Second Annual Report, pp. 169-70 (1928), quoted in 
Sots Broadcasting Co., supra, 309 U.S. at 139 


Those “‘who give the most’? in public service (ibid.) are 
the licensees who offer the best programming, for ‘‘[iJt is 
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generally recognized that programming is of the essence of 
radio service.’? Commission Policy on Programming, 20 
RB. 1901, 1910 (1960). 


An integral aspect of the selection of those applicants 
qualified to hold broadcast licenses is the standard of 
licensee responsibility set forth in the Communications 
Act (47 U.S.C. §§ 308 and 309). A responsible licensee is 
one who exercises independent judgment in selecting the 
material broadcast over his station and who exercises his 
judgment reasonably, so that the overall character and 
quality of his program content is in the public interest. Ap- 
plying this standard in a recent renewal proceeding, the 
Commission stated that the questions are ‘‘whether the li- 
censee’s programming, on an overall basis, has been in the 
public interest and, in the context of this issue, whether he 
has made programming judgments reasonably related to 
the public interest.” Pacifica Foundation, 36 F.C.C. 147, 
149 (1964). 


(i) Giving content to the independent exercise of judg- 
ment portion of that standard, the Commission has stressed 
that satisfactory operation in the public interest ‘‘clearly 
entails something more than a mechanical doling out of 
allotted programs in the various categories of program 
service.”? WBNX Broadcasting Co., 12 F.C.C. 837, 840 
(1948). It has ruled: 


““Complete supervision of and control over programs, 
including careful examination of their content, directly 
affects rendition of a public service. The right to 
determine, select, supervise, and control programs is 
anherent ee to the privilege of holding a station 


license. fact, the right becomes a responsibility of 
a licensee, as he must be held to strict accountability 
for the service rendered.”” [Umited States Broadcast- 
ing Corp., 2 F.C.C. 208, 225 (1935) (emphasis added) ; 
see Controversial Issue Programming—Fairness. Doc- 
trine (Letter to Honorable Oren Harris), 3 RR. 2d 163, 
167 (1963).] 
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This responsibility is “‘personal to the licensee and may 
not be avoided by delegation of the responsibility to others,”” 
including networks, program sponsors or employees. E.g., 
Commission Policy on Programming, 20 R.R. 1901, 1913 
(1960) ; Port Frere Broadcasting Co., 15 F.C.C. 239, 263 
(1950).* Moreover, the licensees’ responsibility extends to 
“all material which is broadcast through their facilities. 
This includes all programs and advertising material which 
they present to the public.”” Id., at 1912 (emphasis added) ; 
Ben S. McGlashan, 2 F.C.C. 145 (1935) ; Farmers & Bankers 
Life Ins. Co., 2 F.C.C. 455 (1936) ; see Ramey, The Federal 
Communications Commission and Broadcast Advertising: 
An Analytical Review, 20 F.C.C. Bar Jour. 71 e¢ seq. (1966) ; 
Report on Commercial Advertising, 36 F.0.C. 45 (1964). 


It must be emphasized, finally, that violation of the duty 
to exercise independent judgment in program selection 
is, standing alone, ground for denial of renewal or other 
applications, regardless of the quality of the programs 


actually broadcast. In Simmons v. FCC, 83 App. D.C. 262, 
169 F. 2a 670, cert. denied, 335 US. 846 (1948), the Com- 
mission denied an application for increased power because 
the licensee, by proposing to use all programs offered by 


18 The duty of licensees to exercise independent judgment in selection 
of the programs broadcast is so well established that courts have enforced, 
in actions on contracts between licensees and program sponsors, the right of 
the licensees to see a script or obtain advance information about the content 
of scheduled programs. Regents of New Mexico College v. Albuquerque Broad- 
casting Co., 158 F. 24 900 (10th Cir. 1947); Voliwa v. WCBD, Inc., 313 I. 
App. 177, 39 NE. 24 685 (App. Ct. of IL, 2d Dist., 1942). Those courts 
correctly observed that under the Communications Act broadcast licensees 
¢<must necessarily be held responsible for all program service and may not 
delegate their ultimate responsibility for such to others’’ (Voliva, supra, 39 
NE. 24 at 689), and ‘‘it is the right and nondelegable duty of the [licensee], 
acting reasonably, to determine whether a program offered by [a sponsor] 
is in the public interest, and to allocate such time for the broadcast of a 
program offered . . . a8 will best serve the public interest?’ (Albuquerque 
Broadcasting, supra, at 906 (emphasis added)). See Molntire v. Wm. Penn 
Broadcasting Co., 151 F.2d 597, 600-01 (34 Cir.), cert. denied, 327 U.S. 779 
(1946) ; Massachusetts Universalist Convention v. Hildreth § Eogers Co., 183 
F.2d 497 (1st Cir. 1950). 
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CBS, acted irresponsibly, abdicating his duty to retain 
control over program selection. The Commission denied 
the application, moreover, despite its recognition that CBS 
would provide the licensee with “‘ ‘high calibre programs 
of general interest... .’’? 169 F. 2d at 671. In a more 
recent proceeding, Pacifica Foundation was granted a li- 
cense renewal for one year (instead of the normal three 
years) solely because it failed to conform to its ‘‘own pro- 
gram supervisory policies and procedures on which the 
Commission relied in granting your prior renewals’? (FCC 
Report No. 5819, Public Notice B-77414, December 16, 
1965). 


(#%) This is not to say that a licensee’s sole public inter- 
est obligation is to make a conscious decision to air the 
programs broadcast over his station. The Commission 
has been equally emphatic in its rulings that a licensee 
must exercise his judgment reasonably. In this regard it 
has stated that a licensee acts irresponsibly and not in the 
public interest when he permits— 


“‘the repeated making of irresponsible charges against 
any group or viewpoit without regard for the truth 
of such charges and without bothering to determine in 
advance of their publication whether they can be cor- 
roborative [sic] or proven.’? [WBNX Broadcasting 
Co., 12 F.C.C. 837, 841 (1948).] 


And again: 


“‘[TJhe Communications Act imposes the general duty 
upon broadcast licensees to operate their stations in 
the public interest, and it consistently has been the 
Commission’s view that this duty necessarily carries 
with it a corresponding obligation not to create er- 
roneous impressions with respect to programming rep- 
resented as being factual in character. This is all the 
more so where the result is to damage the reputations 
of identifiable individuals or groups.’’ [Letter to 
Honorable John F. Thompson, 23 R.R. 955, 957-58 
(1962) (emphasis added).] 
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In short, a licensee must insure “ ‘that his authorized 
facilities are not used to misinform the viewing public.’ ’’ 
See Lamar Life Broadcasting Co.,5 R.R. 24 205, 209 (1965). 


Applying these pronouncements in specific proceedings, 
the Commission has denied applications and taken other 
action, for example, where the licensee’s ‘‘program pro- 
posals had not been made in good faith...” (Immaculate 
Conception Church v. FCC, 116 App. D.C. 73, 320 F. 2d 
795, 796, cert. denied, 375 US. 904 (1963)); where the l- 
censee ‘‘had conducted two treasure hunts in a manner 
which constituted deliberate fraud upon the public . . .” 
(KWK Radio, Inc. v. FCC, 119 App. D.C. 144, 337 F. 2d 
540, 541, cert. denied, 380 U.S. 910 (1965)); where one of 
the applicant’s stockholders ‘had used intemperate lan- 
guage in his writings, sermons and broadcasts; ... [and] 
he had a constant habit of attacking the honesty and sin- 
cerity of those individuals and groups who did not agree 
with him. . .”? (Independent Broadcasting Co. v. FCC, 89 
App. D.C. 396, 193 F.2d 900, 902, cert. denied, 344 U.S. 837 
(1952)); where the licensee had broadcast false, fraudu- 
Jent and misleading advertising (May Seed & Nursery Co., 
2 F.C.C. 559, 571 (1936)); and where an applicant in his 
operation of a newspaper had published ‘‘numerous articles 
reflecting upon the honesty and integrity of public officials 
and upon the morals and private lives of the citizens of 
[his area] .. -” (Bellingham Pub. Co., 6 F.C.C. 31, 32 
(1938) ). 


Those decisions are eloquent testimonials to the Com- 
mission’s long held view that proper programming is the 
heart of service to the public interest in the larger and 
more effective use of radio, and that a licensee does not 
advance that interest by broadcasting bigoted, false, de- 
famatory and irresponsible attacks on individuals or 
groups. As the Commission pointedly observed in denying 
a construction permit in Bellingham, 6 F.C.C. at 32, to an 
applicant who had used his newspaper to peddle libels, 
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“[t]hat course if extended to radio broadcast service 
would have a definite relation to the public interest. . . .”’ 


(c) On those previous occasions when the Commission 
has lost sight of the overriding concern of the Communica- 
tions Act with the quality of program content, this Court 
has been quick to correct the digression. In so doing it has 
made clear that the Commission’s duty to consider past 
programming in passing on renewal and other applica- 
tions is a requirement imposed by statute—a requirement 
the Commission is not free to ignore. 


In W. 8. Butterfield Theatres, Inc. v. FCC, 99 App. D.C. 
71, 237 F. 2d 552 (1956), the Commission, after a compara- 
tive hearing, authorized one applicant to build a television 
station. It refused to weigh, as part of its comparison, 
evidence of a losing applicant’s sharp curtailment of film 
programming, holding that this was ‘‘not ‘the Commis- 
sion’s concern.’’? The Court disagreed and specifically 
directed the Commission to consider that evidence on re- 
mand, remarking (237 F. 2d at 558): 


“Tf the network and film programs which occupy the 

bulk of their broadcast time are not ‘the Commission’s 

concern,’ then the Commission has little left to con- 

pide in determining the relative merit of such sta- 
ons. 


To the same effect is Plains Radio Broadcasting Co. v. 
FCC, 85 App. D.C. 48, 175 F.2d 359, 362-63 (1949), where 
the Court remanded a proceeding to the Commission for 
specific findings comparing in detail the applicants’ pro- 
gram proposals, noting that ‘‘in a comparative determina- 
tion the relative merits of program proposals are an im- 
portant, if not vital, feature of measurement in the public 
interest.’” 


In Wrather-Alvarez Broadcasting, Inc. v. FCC, 101 App. 
D.C. 324, 248 F. 2d 646 (1957), the Commission authorized 
ABC to provide programs to a Mexican station (KETV) 
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for transmittal to San Diego. In its decision that the 
public interest would be served by ABC’s proposal the 
Commission made no appraisal of XETV’s programming. 
The Court disagreed with the Commission, ruling as a 
matter of law that ‘‘[t]he Commission may not altogether 
exclude from consideration such serious defects of the 
foreign station’s programming as would affect the public 
interest.’’ 248 F. 2d at 651. (emphasis added). And it 
expressly distinguished such consideration of program con- 
tent from prohibited censorship, pointing out (tbtd.)— 


“Tijt is not suggested that the Federal Communica- 
tions Commission has any authority to control the con- 
tent of the programs which chooses to broad- 
cast.’” 


Finally, in a very recent decision closely analogous to 
the case at bar, this Court held that the Commission can- 
not exclude distorted and irresponsible programming from 
its determination whether a license renewal would serve 
the public interest. Office of Communication of United 
Church of Christ v. FCC, 123 App. D.C. 328, 359 F. 2d 994 
(1966). The Commission there granted a one-year license 
renewal without a hearing despite allegations that the 
station, inter alia, had discriminated in its programming on 
racial and religious grounds. For example, on racial 
matters the station had presented only the segregationist 
viewpoint. 359 F. 2d at 998. The Court ordered the Com- 
mission to hold a hearing on the renewal application, 
ruling that a (id., at 1007)— 


“history of programming misconduct of the kind al- 
leged would preclude, as a matter of law, the required 
finding that renewal of the license would serve the 
public interest.... [I]n a renewal proceeding past 
performance is [the Commission’s] best criterion. 
‘When past performance is in conflict with the public 
interest, a very heavy burden rests on the renewal 
applicant to show how a renewal can be reconciled 
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with the public interest. Like suns se shared 
applican’ . mus 


with a public trust, a rene 
literally ‘run on his record.’ ”’ 


Congress, in short, promulgated a positive service-to- 
the-public standard by which the Commission must select 
licensees. The objective is to enable ‘‘the people of the 
United States to have the best possible radio service”’’ 
(Black River Valley Broadcasts, Inc. v. McNinch, 69 App. 
D.C. 311, 101 F. 2d 235, 237, cert. denied, 307 US. 623 
(1939)); and the touchstone is the public interest. In 
applying the public interest standard, both the courts and 
the Commission have recognized that programming is a 
key factor which must be weighed heavily if the licensing 
scheme established by the Communications Act is to be 
meaningful and effective. We demonstrate below that the 
Commission’s decision is contrary to the policy of that Act. 


(2) The Commission Improperly Abrogated Its Statutory Duty To 
Consider Past Irresponsible Programming in Deciding Whether To 
Renew a Station License 

The Commission renewed KTYM’s license despite the 
station’s regular broadcast of programs which were not in 
the public interest (R. 353). It ruled that the questions 
whether the challenged broadcasts ‘‘were false and de- 
famatory, or were anti-Semitic, or were in the public inter- 
est”’ were ‘‘not legal issues that are properly before the 

Commission in this [renewal] proceeding?’ (R. 352). 

Pointing out that KTYM has stated it will allow the vic- 

tims time to reply and ‘‘[t]his is all that the law requires’? 

(R. 353), the Commission ruled it has no power to hold a 

hearing to determine whether to deny a license renewal for 

improper programming including the knowing or reckless 
transmission of blatant anti-Semitism and false and de- 
famatory accusations. In so ruling the Commission erred. 


(a) There is no question that under the standards dis- 
cussed supra, pp. 31-33, the recurrent broadcast of mali- 
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cious religious or racial slurs provides a valid and proper 
basis for denial of a license renewal. And this is par- 
ticularly true where, as here, the broadcasts were per- 
mitted by the licensee either knowing of their false and 
defamatory content or in reckless disregard thereof. In a 
renewal proceeding past programming performance not 
only may be considered, it must be; it is the Commission’s 
<<best eriterion’’ (United Church of Christ, supra, 359 F. 2d 
at 1007) for appraising whether ‘‘the broad public interest 
relating to a licensee’s performance of the public trust in- 
herent in every license’? has been fulfilled (2d., at 1006).** 
The Commission’s holding that as a matter of law it could 
not deny renewal for improper programming erroneously 
interprets the Communications Act in a manner contrary 
to the decisions of the Commission itself as well as this 
and other Courts. 


(b) The Commission also erred in sanctioning the fail- 
ure of the licensee to perform his statutory duty to exer- 


cise supervision and control over the material disseminated 
through his facilities. See supra, pp. 29-31. While the 
Commission’s opinion casually dismissed ADL’s allega- 
tions on this point, with no discussion of the underlying 
facts (see R. 499), it is clear from the licensee’s own un- 
contradicted assertions in his pleadings that KTYM has 
not ‘‘made programming judgments reasonably related to 
the public interest.’? See Pacifica, supra, 36 F.C.C. at 
148-50. 


Commissioner Cox stated in his dissent that ‘‘the li- 
censee is claiming the right to stand aside—to present a 
series of programs which, for all he knows, irresponsibly 
purport to link a religious group to Communism and an 
individual to a Communist spy ring, and to do so without 
bringing to bear his own judgment, on the ground that if 


14‘¢A broadcaster secks and is granted the free and exclusive use of a 
limited and valuable part of the public domain; when he accepts that franchise 
it is burdened by enforceable public obligations, A newspaper can be operated 
at the whim or caprice of its owners; a broadcast station cannot.’’ Id., 
at 1003. 
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complaint is made, he will afford time to answer’’ (R. 363). 
The accuracy of that description is not controverted in the 
majority Opinions and is unequivocally supported by the 
record. 


KTYM’s position on its duty to supervise program con- 
tent is that it is unable to judge whether accusations made 
over its facilities are false or irresponsible; therefore, its 
sole obligation is to allow reply time (e.g., R. 247-48). The 
licensee believes, in addition, that anyone who prepares a 
daily broadcast ‘‘must be reasonable and practical. In 
two years of broadcasting and of uttering lies and libel, he 
would have long since been discredited’’ (R. 247). 


With the same eschewal of responsibility and simplistic 
reasoning he asserts as to the false accusation that Mr. 
Forster, General Counsel of ADL, was a member of a 
Communist spy ring: ‘‘If this were true (and KTYM is 
sure that tf it were not, it would have been challenged in 
the courts by the ADL), then Mr. Harvey B. Schechter and 
Mr. Maxwell E. Greenberg [of ADL] could have chosen 
better company’’ (R. 59, emphasis added). Again, dis- 
cussing the personal attack doctrine he points out that he 
is unable to tell what is an ‘‘attack’’ against groups whose 
viewpoint he does not share (R. 81-82). And, finally, he 
assumes no responsibility for the written material touted 
by Cotten over KTYM (R. 69): 


““KTYM has no control of what material Mr. Cotten or 
the ADL mails out. If in fact, the material is scur- 
rilous (and the ADL feels that it is) the ADL has 
excellent evidence to charge libel in the courts, or 
seek redress with the postal authorities. KTYM, of 
course, upon being advised of an adverse decision by 
the Courts or the postal authorities would immediately 
re-evaluate the Cotten program in the light of this 
new evidence.’’ 


KTYM’s position, in essence, is that it will sell time to 
anyone to use for any purpose. If others are injured by 
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comments made over its facilities, and if they manage to 
learn of those comments, KTYM will offer them time to 
respond if they ask. 


That attitude evidences a complete abdication of re- 
sponsibility. A licensee manifestly does not meet his obli-. 
gations by selling time to anyone on a first come, first served 
basis until all the available time is filled. Radio broadcast 
licensees are not common carriers (47 US.C. §3(h)). 
They are persons specifically selected to perform the non- 
delegable duty of making responsible judgments as to 
which programs should and should not be carried over 
their facilities (e.g., 47 U.S.C. §§ 308(b), 309(h)). KTYM, 
by asserting that it acts as a common carrier, established 
on the record that it has effectively delegated to sponsors 
its duty to supervise program content. Such conduct 
‘reflects an indifference tantamount in effect to abdication 
of control.”? See Mile High Stations, Inc., 28 F.C.C. 795, 
797 (1960) ; Simmons v. FCC, supra, 169 F. 2d at 672. 


The licensee’s indifference toward his duties is under- 
scored by his attitude about the false and defamatory writ- 
ten material Cotten mails to persons solicited over KTYM. 
The licensee says, in effect, that this is none of his business 
(R. 228): “Cotten could conceivably use the telephone 
book to reach the people in the KTYM area.”” But Cotten 
does not use the telephone book; he pays for and uses 
KTYM’s facilities. And KTYM is responsible for all mate- 
rial, including advertising, disseminated through those fa- 
cilities (supra, p. 30).* 

15 See, ¢.g., Farmers g Bankers Life Ins. Co., 2 F.C.C. 455, 458 (1936), 
where the Commission ruled that the licensee was not meeting his responsi- 
bilities because ‘‘[n]Jo investigation of the purported medicinal or reducing 
properties of the [advertised] Teas were made by the station’s management 
before accepting the contract, nor was there any investigation to determine 
whether the manufacturers of the products were reputable concerns.’’ The 
station’s license was renewed only after it expressly agreed that in the future 
it would ‘‘exercise the proper care and diligence in the selection of its 
programs....’’ Id., at 459. 
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Mr. Cotten is a sponsor. He is selling his ‘Conservative 
Viewpoint,’’ and he advertises his ‘‘product’’ through the 
broadcast of his speeches and the follow-up dissemination 
of written material. People who agree with the point of 
view expressed are asked to send Cotten contributions.* 
He does not differ in essence from any other sponsor of 
products or services. 


If KTYM’s absolute disclaimer of responsibility for 
Cotten’s written ‘‘advertising’’ is proper, then a station 
could defend with a like disclaimer where a sponsor made 
available to listeners obscene or pornographic material, 
advertising that is false and misleading within the mean- 
ing of the Federal Trade Commission Act, or products not 
labeled in accordance with the standards of the Pure Food 
and Drug Act. Obviously such conduct does not comport 
with the ‘‘ ‘duty to operate a radio station with good judg- 
ment and good faith guided by a reasonable regard for 
the interests of the community to be served.’ ”’ Editorial- 


izing by Broadcast Licensees, 13 F.C.C. 1246, 1256 (1949). 


(c) KTYM’s offer of time for victims to respond to 
Cotten’s charges is no substitute for the licensee’s affirma- 
tive obligation to offer programming in the public interest. 
George E. Borst, 4 R.R. 2d 697 (1965), is squarely in 
point and directly contrary to the decision below. There, 
the licensee applied for authority to transfer its license to 
Faith Theological Seminary whose President, Dr. McIntire, 
‘tin his radio programs and publications . . . has made 
false and misleading statements, and deliberate distortions 
of the facts relating to various public issues such as race 
relations, religious unity, foreign aid, ete; ... [and] has 
made ‘intemperate’ attacks on other religious denomina- 
tions and leaders, various organizations, [etc.] ... .’’ Id., 


16 For example (R. 48): 


‘“We need a number of very generous investors. But if you can only 
give very little, please do what you can.’’ 
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at 699. The Commission observed that under its previous 
rulings ‘“‘a licensee has a duty to present the news fairly, 
ie. that it cannot deliberately or otherwise distort ... 
for such conduct is wholly inconsistent with operation in 
the public interest.’ Id., at 700. Besides making clear 
that deliberate untruths or distortions can in no way be 
justified, the Commission stressed that, even when fair and 
legitimate attacks are aired, offers to debate the attacker 
or refute the attacks “do not suffice to discharge the 
fairness responsibilities of a licensee....”’ Id., at 701 fn. 3 
(emphasis added). 


While the Commission approved the transfer, it did so 
only after the transferee solemnly and in great detail rep- 
resented that ‘‘‘[e]very effort will be made to obtain 
varied participation from week to week to assure the 
greatest possible balance of views on the subjects of discus- 
sion,’”? and that it would attempt to “ ‘assure to the 
fullest extent possible, fair and equal representation of 
varying views.’ ’’ Id., at 701. 


Borst enunciated no novel doctrine, being but one of a 
long series of decisions in which the Commission has em- 
phasized that the licensee himself has an obligation to in- 
sure fair, balanced programming and that this obligation 
‘gannot be met merely through the adoption of a general 
policy of not refusing to broadcast opposing views where 
a demand is made of the station for broadcast time.” 
Public Notice: Fairness Doctrine, 2 R.R. 24 1901, 1909 
(1964) ; KMPC, Station of the Stars, 16 F.C.C. 361, 367 
(1951); Clayton W. Mapoles, 23 R.R. 586, 590 (1962); 
Broadcast of ‘‘Living Should Be Fun,” 33 F-C.C. 101, 107 
(1962). See Herbert Muschel, 33 F.C.C. 37, 40 (1962), 
where the Commission considered questions about ‘‘pre- 
senting but one viewpoint”? raised by allegations that the 
licensee had granted a preponderant amount of time to 
spokesmen for the NAACP position on racial matters and 
had put on pro-Zionist programs and admittedly ‘‘never 
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taken any affirmative steps to solicit anti-Zionist pro- 
grams.’’ 


The definitive statement on the licensees’ obligations in 
this regard was made in Editorializing by Broadcast Li- 
censees, 13 F.C.C. 1246 (1949). The Commission there 
recognized that ‘‘in many instances the primary ‘contro- 
versy’ will be whether or not the particular problem should 
be discussed at all... ,’’ stressing that the licensee must 
make a reasonable decision that ‘‘the subject is of sufficient 
import to receive broadcast attention’’ before he decides to 
allow it to be aired. Id., at 1250. When that decision is 
affirmative and one side is broadcast, the licensees’ obliga- 
tions are as follows (id., at 1251): 


‘‘[B]roadeast licensees have an affirmative duty — 
erally to encourage and implement the broadcast of all 
sides of controversial public issues over their facilities, 
over and beyond their obligation to make available on 
demand opportunities for the expression of opposing 
views. It is clear that any approximation of fairness 
in the presentation of any controversy will be difficulty 
[sic] if not impossible of achievement unless the li- 
censee plays a conscious and positive role in bringing 
about balanced presentation of the opposing view- 
points.’? [Emphasis added.] 


The Report went on to emphasize that when the original 
broadcast is not in the public interest due to reliance on 
false and distorted information, the allowance of rebuttal 
time cannot convert the program into one serving the public 
interest: 


‘‘No discussion of the issues involved in any contro- 
versy can be fair or in the public interest where such 
discussion must take place in a climate of false or mis- 
leading information concerning the basic facts of the 
controversy.”’ [Id., at 1255 (emphasis added).] 


The latter quotation precisely covers the situation in 
this case. Cotten has repeatedly broadcast defamatory ap- 
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peals to anti-Semitic prejudice, purporting to support his 
denunciations with false and misleading information. 
Cotten’s broadcasts are specific in their condemnation and 
accusation but vague and imprecise in their relation to 
outside events. They suggest mysterious international con- 
spiracies, nebulous links to Communism, unspecified acts of 
treason. They are the stuff of the propagandist and char- 
acter assassin, not the news commentator. 


A fair and meaningful rebuttal is impossible in these cir- 
cumstances. If the rebuttal focused on important public 
issues with which Jews are involved, it would have no re- 
lationship to the Cotten broadcasts. If the rebuttal fo- 
cused on Cotten’s false and defamatory accusations, it 
would be episodic and almost meaningless, serving pri- 
marily to focus attention on and lend dignity to Cotten’s 
remarks.” The emptiness of the right to rebuttal in this 
case illustrates the error in the Commission’s ruling that 
allowing time to reply exhausts the licensee’s duty to pro- 


vide programming that serves the public interest. 


(3) The Commission’s Decision Undermines the Public Interest 
Standard of the Communications Act 


The ruling below advances no interest of the public. 
Even accepting the Commission’s premise that the Cotten 
broadcasts can somehow be equated with fair and meaning- 
ful discussion of important ‘“‘controversial matters’? (R. 
353), the decision’s erosion of the public interest stand- 
ard is apparent. Licensees no longer have an affirmative 
duty to insure that opposing sides of an issue are fairly 


17 This can easily be seen from KTYM’s statement of the issues it felt 
ADL should discuss (R. 221): 


¢<Cotten refers to the ADL as a ‘Jewish Gestapo’. This is certainly a 
statement to be countered and one worthy of reply. Statements to the 
effect that Rabbi so-and-so said this-and-that is a question of fact, and if 
incorrect, should be countered. The fact that the Jewish World is a 
Communist newspaper, and one not typical of the beliefs of the majority 
of the Jewish people, is a subject worthy of a reply. Cotten has made 
these assertions. KTYM has offered the ADL equal time without charge.’” 
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and truthfully presented over their facilities. Or, if the 
duty remains, it is unenforceable since the Commission may 
no longer hold a hearing to consider denying a license re- 
newal application for its breach. Hither way, licensees now 
have virtually unreviewable discretion in program selection. 


By turning its back on 40 years of regulatory history and 
abrogating its duty to evaluate past programming in pass- 
ing on license renewal applications, the Commission has 
given up its power to enforce the public interest in this 
vital area of radio service. The Commission has thus 
rendered superfluous, in relation to program service con- 
siderations, the provisions of the Communications Act au- 
thorizing it to license only qualified applicants and to grant 
renewals only when the public interest would be served 
thereby. 


The situation is not improved by the requirement that 
licensees must offer time for the expression of opposing 
views if such time is requested. That requirement, at best, 
merely gives some third parties—those who learn of the 
original broadcast and feel strongly enough to want to 
answer—some say in what will constitute the public inter- 
est in radio broadcasting. It returns to the Commission no 
power of appraisal and evaluation of past programming. 
If reply time is offered, as here, the license must be re- 
newed despite the one-sidedness and lack of public inter- 
est in the licensee’s programming on controversial matters. 
The ministerial job of certifying that reply time was 
allotted on request is not the function Congress delegated 
to the Commission. 


The situation is much worse when considered in light of 
the actual facts of this case—the recurrent broadcast of 
anti-Semitic canards. Under the decision below the Com- 
mission can do nothing about the repeated broadcast of vile 
bigotry so long as the licensee does not refuse the victims 
time to reply. Thus, where reply would not be meaningful, 
as here, or where the victims do not learn of the attack, the 
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licensee has no public service obligations. On the other 
hand, where the victims choose to reply, the licensee’s pro- 
gramming might well degenerate into a series of responses, 
countercharges, additional responses, and on and on—all 
triggered by programs not in the public interest in the first 
place. 


While it of course is in the public interest to permit 
attacked groups or persons to answer if they choose, the 
fairness doctrine is only part, not the whole of the public 
interest in the larger and more effective use of radio. The 
best allocation of the limited air waves is hardly served by 
a rule promoting, as an end in itself, the regular use of the 
airwaves to resolve personal disputes. The larger and 
more effective use of radio is not served by automatically 
renewing the licenses of stations which knowingly or reck- 
lessly transmit false and defamatory hate-mongering broad- 
casts on a regular basis. 


Finally, the Cotten broadcasts cannot meaningfully be 
equated with ‘controversial issue”’ programming in the 
public interest. True controversial issues are ‘‘particu- 
lar public issues’’ (Editorializing by Broadcast Licensees, 
13 F.C.C. 1246, 1256 (1949) )—issues which affect the public 
and about which it is important the public be informed. 
See, e.g., Letter to Joseph McD. Mitchell, 23 R.R. 959 
(1962) (Newburgh, New York, welfare practices) ; Letter 
to Honorable John F. Thompson, 23 R.R. 955 (1962) (public 
problems caused by unlawful gambling in Boston) ; United 
Church of Christ, supra, 359 F. 2d 994 (segregation or inte- 
gration in Mississippi public facilities). 


Tt can hardly be argued that repeated discussion of the 
alleged perfidies of the Jews—the ‘‘Jewish question’ re- 
ferred to by KTYM (BR. 237)—is in the same category as 
the above examples. Even if this assumption is made, 


18 The Commission itself apparently had doubts on this score, relating its 
decision to ‘‘controverted or controversial matters’’ (RB. 353, emphasis added). 
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however, the Cotten broadcasts do not present true con- 
troversial issues because they are based on deception and 
false statements. The question in any debate with Cotten 
would be whether his ‘‘facts’’ are true (supra, p. 42, fn. 
17)—precisely the kind of issue the Commission itself 
repeatedly has distinguished from a truly controversial 
issue (e.9., Editorializing by Broadcast Licensees, supra, 
13 F.C.C. at 1255). 


The Commission’s fond hope that the decision below will 
promote ‘‘ ‘freedom of expression for the people of the 
nation as a whole’ ’’ (R. 389) is misplaced. The decision 
below will merely entrench the position of those who would 
irresponsibly besmirch others, adding nothing to the na- 
tional debate on public issues. By elevating anti-Semitic 
bigotry and falsehoods to the same level as discussion of 
important public issues and in the process eroding the 
standards developed to insure fair and full debate on all 
controversial and controverted issues, the Commission has 
downgraded all radio broadcasting to the detriment of the 
listening public. 

The First Amendment should not lightly be interpreted 
to require such far-reaching consequences undermining the 
basic policy of the administrative scheme—a policy consist- 
ently maintained since passage of the Radio Act of 1927. A 
complete turnabout in a key area should not be accomplished 
off-the-cuff, without a hearing to develop the pertinent 
facts and with no agency appraisal of its own relevant 
precedents. This is particularly true in the circumstances 
here, where the only alternative to reading the decision 
below as a sub silentio retreat from the regulations of the 
past is to interpret it as completely open-ended, providing 
no standards to guide licensee conduct and no basis for 
reasonably predicting the future course of Commission 
action. Regardless of how it is viewed the Commission’s 
decision destroys the essence of the licensing scheme estab- 
lished in the Communications Act and upheld as constitu- 
tional by the Supreme Court. 
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B. The Commission Misinterpreted the First Amendment in 
Holding That the Result It Reached Was Required by the 
Guarantee of Free Speech 


The Commission reached its strange result in this case 
by ruling that the First Amendment prohibits it from 
holding a hearing on the renewal application of a broadcast 
licensee who has repeatedly aired programs not in the 
public interest—knowingly or recklessly allowing the broad- 
cast of blatant anti-Semitism and false and defamatory 
accusations—unless the views expressed ‘‘involve ‘a clear 
and present danger of serious substantive evil that rises 
far above public inconvenience, annoyance or unrest’ ’’ (R. 
353). That ruling misinterprets the First Amendment and 
improperly ignores consistent decisions of this Court di- 
rectly to the contrary. 


(1) This Court Has Ruled That the First Amendment Does Not Pre- 
clude the Denial of a License Renewal for Irresponsible Program- 
ming Not in the Public Interest 

In Trinity Methodist Church, South v. FRC, 61 App. D.C. 

311, 62 F. 2d 850, cert. denied, 288 U.S. 599 (1933), the 

Commission’s denial of a license renewal was affirmed. The 

Court noted that the licensee in his broadcasts, among 

other things, had recklessly made defamatory and un- 

true statements and had ‘‘alluded slightingly to the Jews as 

a race, and made frequent and bitter attacks on the Roman 

Catholic religion and its relations to government.’’ 62 F. 

24 at 852. In these circumstances, the Court ruled, ‘‘it is 

not narrowing the ordinary conception of ‘public interest’ 

in declaring his broadcasts—without facts to sustain or to 
justify them—not within that term, and, since that is the 
test the Commission is required to apply, we think it was 
its duty in considering the application for renewal to take 
notice of appellant’s conduct in his previous use of the 
permit....’? Ibid. Performance by the Commission of this 

duty, the Court concluded (id., at 853)— 

“ig neither censorship nor previous restraint, nor is it 
a whittling away of the rights guaranteed by the First 
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Amendment, or an impairment of their free exercise. 
Appellant may continue to indulge his strictures upon 
the characters of men in public office. He may just as 
freely as ever criticize religious practices of which he 
does not approve. He may even indulge private malice 
or personal slander—subject, of course, to be required 
to answer for the abuse thereof—but he may not, as 
we think, demand, of right, the continued use of an in- 
strumentality of commerce for such purposes ....’’ 


KFKEB Broadcasting Ass’n v. FRC, 60 App. D.C. 79, 47 
F. 2d 670 (1931), is to the same effect. The Commission 
there too denied a license renewal application because of 
some objectionable programming.” The Court affirmed 
the Commission’s decision and rejected arguments of in- 
fringement of free speech, ruling (47 F. 2d at 672): 


‘‘There has been no attempt on the part of the com- 
mission to subject any part of appellant’s broadcasting 
matter to scrutiny prior to its release. In considering 
the question whether the public interest, convenience, 


or necessity will be served by a renewal of appellant’s 
license, the commission has merely exercised its un- 
doubted right to take note of appellant’s past conduct, 
which is not censorship.”’’ 


The Court reached the same result in Simmons v. FCC, 
supra, 169 F. 2d 670, holding that it did not violate the 
First Amendment or Section 326 of the Communications 
Act for the Commission to deny an application for increased 
power by a licensee who had abdicated his duty to retain 
control over program selection. The Court there said— 


“censorship would be a curious term to apply to the 
requirement that licensees select their own programs 
by applying their own judgment to the conditions that 
arise from time to time.’’ [169 F. 2d at 672; see 
NBC, supra, 319 US. at 206.] 


19In KFEB the station’s license was not renewed despite the fact that 
‘‘the evidence show[ed] that much of appellant’s programs [were] enter- 
taining and unobjectionable in character....’’ 47 F.2d at 672. 
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Employing the same reasoning, this Court has also ruled 
that the Commission may, without infringing the right of 
free speech, inquire into the amount of sustaining time 
a prospective licensee plans to reserve (Bay State Beacon, 
Inc. v. FCC, 84 App. D.C. 216, 171 F. 2d 826 (1948)), and 
that the Commission does not violate the Constitution when 
it compares program proposals in a comparative hearing 
(Johnston Broadcasting Co. v. FCC, 85 App. D.C. 40, 175 
F. 2d 351 (1949)). The Court observed that since 
“programs are the essence of . . . service”’ in the public 
interest (Johnston, supra, 175 F. 2d at 359), to argue that 
in evaluating licensees’ programming the Commission— 


“contravenes the First Amendment and ... [practices] 
censorship prohibited by Sec. 326 of the Act, is to 
suggest that Congress intended to create the Commis- 
sion and then by the very act of its creation, stultify 
and immobilize it in the performance of the specific 
functions that called it into being. Congress obviously 
intended no such thing.’ [Bay State Beacon, supra, 
171 F. 2d at 827.] 


While each of the above cases involved a situation where 
the Commission had considered an applicant’s past or pro- 
posed programming or exercise of judgment, the cases 
obviously do not represent mere judicial acquiescence in 
the agency’s exercise of its discretion. If a licensee can- 
not validly invoke the Constitution to prevent the Com- 
mission from taking certain action, it is equally imper- 
missible for the Commission to invoke the Constitution as 
prohibiting it from taking the same action. The Constitu- 
tion either forbids the Commission to consider past 
programming at renewal time or it does not. This Court 
has held that it does not, correctly recognizing that a 
contrary result would cut deeply into proper enforcement 
of the Communications Act since programs are the heart 
of service in the public interest. Those rulings require that 
the decision below be reversed. 
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(2) Nothing in the Commission's Rationale Requires or 
Justifies a Contrary Result 

(a) The short answer to the Commission’s position is 
that the ruling below, in the name of free speech, has made 
inviolate speech which never enjoyed constitutional pro- 
tection. ‘‘[T]he knowingly false statement and the false 
statement made with reckless disregard of the truth, do 
not enjoy constitutional protection.’’ Garrison v. Loutsiana, 
379 U.S. 64, 75 (1964); Henry v. Collins, 380 U.S. 356 
(1965); New York Times Co. v. Sullivan, 376 U.S. 254, 
278, 280 (1964); Time, Inc. v. Hill, 385 U.S. 374, 387-88 
(1967) ; Washington Post Co. v. Keogh, 365 F. 2d 965, 967 
(D.C. Cir.), cert. denied, 385 U.S. 1011 (1967); Afro- 
American Pub. Co. v. Jaffe, 366 F. 2d 649 (D.C. Cir. 1966) ; 
Pauling v. News Syndicate Co., 335 F. 2d 659, 671 (2d Cir.), 
cert. denied, 379 U.S. 968 (1965). In Garrison the Court 
ruled that utterance of reckless or malicious falsehood 
could constitutionally subject one to criminal punishment 
for defamation.” And the other cases would allow civil 


damages in similar circumstances. 


Linn v. United Plant Guard Workers, 383 U.S. 53 (1966), ” 
makes the point with even greater force. The Court there 
ruled that false and defamatory statements maliciously 
published by either party to a union organizing campaign 
are actionable under State law (despite the strong federal 


20 The Supremo Court, in Garrison, reasoned as follows (379 U.S. at 75): 
‘¢Although honest utterance, even if inaccurate, may further the fruitful 
exercise of the right of free speech, it does not follow that the lie, knowingly 
and deliberately published about a public official, should enjoy a like im- 
munity .... That speech is used as a tool for political ends does not auto- 
matically bring it under the protective mantle of the Constitution. For the 
use of the known lie as a tool is at once at odds with the premises of demo- 
cratic government and with the orderly manner in which economic, social, or 
political chango is to be effected. Calculated falsehood falls into that class 
of utterances which ‘are no essential part of any exposition of ideas, and are 
of such slight social value as a step to truth that any benefit that may be 
derived from them is clearly outweighed by the social interest in order and 
morality ....’ 
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interest in preemption), pointing out that ‘‘the most 
repulsive speech enjoys immunity provided it falls short 
of a deliberate or reckless untruth. But it must be 
emphasized that malicious libel enjoys no constitutional 
protection in any conteat.’’ 383 U.S. at 63 (emphasis 
added). In support of its conclusion the Court noted with 
approval that ‘‘intentionally . . . circulating defamatory 
or insulting material known to be false”’ may result in the 
loss of rights under the Labor Acts. Td., at 60-61. 


In still another context the Supreme Court has observed 
that ‘‘wilful purveyors of falsehood concerning racial and 
religious groups promote strife and tend powerfully to 
obstruct the manifold adjustments required for free, 
ordered life in a metropolitan, polyglot community.”’ 
Beauharnais v. Illinois, 343 U.S. 250, 259 (1952). Such 
speech in Beauharnais resulted in a criminal conviction 
under a group libel statute. Yet, under the decision below, 
such speech, repeated regularly, cannot constitutionally be 
the basis for a hearing on whether the grant of a license 
renewal application would serve the public interest. 


The Commission’s uncritical belief that bigoted false 
and defamatory appeals to prejudice are constitutionally 
protected is just plain wrong.” 


(b) Wholly apart from the above argument, the Com- 
mission erred because it failed to recognize that the clear 
and present danger test of its decision (R. 353) is com- 


21 The commercial nature of the broadcasts in question here is an additional 
point which deserves mention. While we do not argue that an unobjectionable 
program can become objectionable simply because it is presented on a paid, 
sponsored basis, the fact that a broadcast is paid for (rather than, for 
example, presented in a documentary form on a sustaining basis) is a 
circumstance that should be considered in assessing its acceptability for 
dissemination to the public. Cf. Ginsburg v. United States, 383 U.S. 463 
(1966). Maliciously permitting the defamation of others for profit is more 
objectionable than doing so out of misguided zeal. 
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pletely unsuited to the radio broadcast medium.” That test 
is entirely a negative standard. It can only be transgressed 
by speech which is demonstrably harmful to some para- 
mount public concern. But the focus of the Communica- 
tions Act is entirely positive. The Commission cannot 
grant a license renewal unless the public interest is 
affirmatively ‘‘served’’ thereby (47 U.S.C. § 309(a)). The 
two are incompatible. 


Beyond that, what are the serious, substantive evils 
with which the Commission is concerned? That language 
by itself is meaningless. Any statute prohibiting speech 
which caused a ‘‘serious, substantive evil’? would un- 
doubtedly be unconstitutionally vague. Yet the Commis- 
sion would promulgate this standard as its new rule. And, 
in the process, it makes plain that the evil with which 
it is concerned is not a deterioration of the larger and more 
effective use of radio in the public interest, for it was 
unable to find that the challenged programs comported 
with that interest of the public (R. 353). 


To be sure, the clear and present danger test would 
have some content if the Commission would incorporate 
by reference the judicial decisions in which the test has 
been applied. But any such interpretation would mean 
that the Commission is powerless to deny a license renewal 
application unless the licensee has violated a State or other 
Federal statute. While the Commission plainly could 
refuse to renew a license for such conduct (see FCC v. 
American Broadcasting Co., 347 U.S. 284, 290 fn. 7 (1954) ), 
that is the beginning, not the end of its authority. Both 
the Commission and courts have always recognized that 
licenses could be denied for conduct which while lawful 
was not in the public interest. See Mansfield Journal Co. 


22It is interesting that one of the ‘‘free speech’’ arguments made in 
NBC, supra, was that to be constitutionally valid a regulation of speech 
had to be premised on findings of ‘‘a ‘clear and present danger’ of .. . in- 
jury under all applicable circumstances ....’’ Brief for Appellant National 
Broadcasting Co., Inc., No. 554, O.T. 1942, p. 30 fn. 
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v. FCC, 86 App. D.C. 102, 180 F. 2d 28, 33 (1950) ; 
Fleming v. FCC, 96 App. D.C. 223, 225 F. 2d 523, 525 
(1955); Broadcast of Horse Race Information, 2 R.R. 2d 
1609 (1964). And it is quite obvious that Congress did not 
ereate the Commission merely to add to the penalties 
suffered by radio broadcasters who violate other statutes. 


Additional problems are presented by any indiscriminate 
incorporation into communications law of judicial prec- 
edents in the free speech area. For example, in Winters 
v. New York, 333 U.S. 507, 510 (1948), the Supreme Court 
held: ‘Though we can see nothing of any possible value 
to society in these magazines, they are as much entitled 
to the protection of free speech as the best of literature.”’ 
Valueless speech in a magazine is constitutionally pro- 
tected because the Constitution protects speech qua 
speech unless some paramount public interest, embodied 
in a valid statute, intervenes. The Communications Act 
is such a statute, and it is impossible to equate speech con- 


taining “‘nothing of any possible value to society’? with 
speech promoting the public interest in the best allocation 
of the nation’s radio resources. Valueless speech therefore 
should enjoy no right to be carried over the air. 


The Commission has recognized this fact, ruling that 
past programming which has been generally ‘‘mediocre”’ 
in character is a consideration for denying renewal of a 
license. E.g., United States Broadcasting Corp., 2 F.C.C. 
208, 226, 228 (1935) ; cf. Radio Investment Co. v. FRC, 61 
App. D.C. 296, 62 F. 2d 381, 382, cert. denied, 288 US. 612 


23 In the Horse Race decision, the Commission recognized that broadcasting 
of horse race information by radio is not unlawful. 2 RR. 2d at 1610-11. 
Nonetheless, the Commission ruled it would consider, in passing on license 
renewal applications, the type of horse race information which had been 
broadcast: ‘For example, barring unusual circumstances, we do not perceive 
what legitimate purpose is served by the broadcasting of off-times as soon as 
this information is available, or shortly thereafter; clearly, rapid information 
on this score is urgently needed by legal gamblers but is of little, if any 
interest to the general public.’ Id. at 1613. Seo American Broadcasting 
Co., 16 F.C.C. 643 (1952). 
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(1933) ; Riker v. FRC, 60 App. D.C. 373, 55 F. 24 535, 537 
(1931). But since the ‘‘mediocre’’ is constitutionally pro- 
tected in other contexts, under the Commission’s new rule 
mediocre programming apparently may no longer be con- 
sidered in passing on license renewal applications. Or, if 
mediocrity still is a consideration, the Commission has 
elevated the positively harmful and vile to a preferred 
position over the bland, harmless and mediocre. Hither 
way the result is untenable. 


The Commission’s constitutional pronouncement, if 
applied logically, would also prohibit the denial of a 
licensee’s renewal application because he devoted a dis- 
proportionate amount of broadcast time to commercial or 
entertainment programs, failing to meet in practice the 
program balance promised —a prohibition which would 
render superfluous many of the Commission’s application 
questions (see R. 5-6; 47 CFR § 73.112, Note 1; e.g., WMOZ, 
Inc., 36 F.C.C. 202, 234-35 (1964); Cannon System, Lid., 
8 F.C.C. 207 (1940)).* Indeed, under the ruling below it is 
difficult to see how the Commission could justify denying a 
license application in which the applicant stated he would 
devote 15 minutes a day, periodically, to the broadcast of 
false and defamatory appeals to racial and religious preju- 
dice, but would set aside equal and comparable time for 
reply on behalf of the victims. 


Finally, the cases relied on by the Commission them- 
selves demonstrate the inappropriateness of the clear and 
present danger test in this context. Those cases all in- 
volved criminal statutes which proscribed some speech to 
prevent some asserted evil. The question in each was 
whether the evil was imminent enough and serious enough 
to justify the consequent restriction on speech. For ex- 
ample, in Terminiello v. Chicago, 337 U.S. 1, 4, (1949), 


24 For evidence that this result is not fanciful, see the dissents of Commis- 
sioners Cox and Johnson to the license renewals covered by FCC Report 
No. 6359 (Public Notice B-97013, March 7, 1967). 


54 


the Court held that the State had no legitimate interest 
in punishing speech which invited dispute or brought 
about a condition of unrest. On the other hand, in Chap- 
linsky v. New Hampshire, 315 U.S. 568, 573 (1942), 
the Court recognized that ‘‘fighting words’’—words which 
might cause a breach of peace—could form the basis of a 
criminal conviction.*% And, in Ashton v. Kentucky, 384 
U.S. 195, 198, 200 (1966), the Court held a State can- 
not punish as criminal libel speech ‘‘caleulated to create 
disturbances of the peace,’’ but indicated it could so 
punish ‘‘the publication of a defamatory statement about 
another which is false, with malice.’’ 


The line separating those cases has been carefully drawn 
with a view toward the legitimate interests protected by 
the particular statutes involved. The decision below, un- 
critically applying the form of words used in those cases 
but ignoring their context, undermines the legitimate public 
interest in the larger and more effective use of radio—the 
interest protected by the Communications Act, and, it might 
be added, the only interest the Commission has any 
expertise in evaluating. In so doing, the Commission mis- 
interpreted the First Amendment and erroneously dis- 
regarded the decisions in Trinity Church, et al., discussed 
supra, pp. 46-48. 


It should be pointed out, in conclusion, that Trinity 
Church, et al., do not hold and we do not argue that the 
Commission has limitless power to control programming. 
It is clear that the Commission cannot prevent a duly 
licensed station from airing any particular program—there 
can be no prior restraints on publication. Similarly, it 
cannot require that advance scripts be sent to it for 
clearance. Nor can it indirectly regulate program content 
by selecting applicants on the basis of their political, social 


25 In Chaplinsky the words used were: ‘‘You are a God damned racketeer’’; 
<q damned Fascist’’; ‘‘the whole government of Rochester are Fascists or 
agents of Fascists.’? 315 U.S. at 569, 574. 
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or economic views. See NBC, supra, 319 U.S. at 226; 
KFKB, supra, 47 F. 2d at 672; Wrather-Alvarez, supra, 
248 F. 2d at 651. 


These restrictions on the Commission’s authority take 
into account and protect freedom of speech over the air. 
The requirement that the Commission consider past pro- 
gramming in passing on license renewals takes into account 
the fact that ‘‘the limitation on the number of broadcasting 
stations makes the social desirability of attaining the best 
use of the available facilities proportionately great’’ 
(Note, 46 Harv. L. Rev. 987, 993 (1933) (fn. omitted) ), and 
it protects the public interest in the ‘‘larger and more 
effective use of radio’’ (47 U.S.C. § 303(g)). 


0 


THE COMMISSION'S DECISION ERRONEOUSLY DISPOSES OF 
CONTROVERTED MATERIAL ISSUES OF FACT WITHOUT A 
HEARING 

We have demonstrated in Point I above that the decision 
below must be reversed because of the Commission’s 
erroneous constitutional rationale. Reversal also is re- 
quired because of a completely separate and independent 
error: The Commission’s failure to make findings of fact 
resolving material questions about KTYM’s qualifications 
to hold a radio broadeast license—questions which the Com- 
mission itself recognized were not pretermitted by its 

constitutional rationale (see R. 501-02). 


Section 309(e) of the Communications Act, 47 U.S.C. 
§ 309(e), provides that the Commission must hold a hear- 
ing on a renewal application whenever ‘‘a substantial and 
material question of fact is presented’’ about the public 
interest character of the licensee’s operation. The grant 
of a hearing is not discretionary with the Commission. 
When material factual questions are unresolved ‘‘the Com- 
mission must set a renewal application for hearing... .’’ 
Office of Communication of United Church of Christ v. FCC, 
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123 App. D.C. 328, 359 F. 2d 994, 1007 (1966) (emphasis 
added) ; cf. Folkways Broadcasting Co. v. FCC, No. 19971, 
D.C. Cir., slip op. 4 fn. 3 (January 5, 1967); Clarksburg 
Pub. Co. v. FCC, 96 App. D.C. 211, 225 F. 2d 511, 514-15 
(1955). At a renewal hearing ‘‘the burden is upon the 
applicant to establish that such renewal would be in the 
public interest, convenience, or necessity [citations 
omitted] . .. .”? KFKB Broadcasting Ass’n v. FRC, 
60 App. D.C. 79, 47 F. 2d 670, 671-72 (1931). 


A hearing is required in this proceeding to determine, 
apart from the questions involved in Point I, (a) whether 
KTYM has persisted in a pattern of conduct in violation 
of the fairness doctrine by not sending persons attacked 
over its station advance notice of the substance of the 
attack, and (b) whether KTYM has carelessly or wilfully 
misrepresented to the Commission that it did in fact mail 
such notices. 


The essential facts are as follows: On December 28, 
1966, while ADL’s Petition for Reconsideration was pend- 
ing before the Commission, KTYM broadcast a program 
containing a personal attack on the Institute for American 
Democracy (‘‘IAD’’) and five of its officials, including 
Dore Schary who is also ADL National Chairman 
(R. 455). Unsolicited notice of the attack was never 
received by LAD or any of the five officials, either prior 
to the broadcast (as required) or after (R. 458-59, 479). 


The narrow question in dispute is whether prior notices 
ever were sent. KTYM has submitted an affidavit that 
they were in fact mailed on December 26, 1966 (R. 588). 
ADL has submitted statements by Dore Schary and Charles 
Baker, Executive Director of LAD, that the notices were 
never received (R. 458-59, 479). Arguing that a hearing 


26 A tape of the program was received by IAD only after it had independ- 
ently learned of the attack and requested a script or tape from the station 
(on January 4, 1967) (R. 479-80). 
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was necessary to resolve this dispute ADL pointed out 

(R. 476): 
“Surely, if five different notices had been mailed on 
December 26, at least one would have reached its 
destination. If the notices were in fact not dispatched, 
it would mean that not only has KTYM failed to 
comply with the Commission’s Fairness Doctrine but 
in addition an abuse of the Commission’s processes 
would be involved. [Appellant] is not asking the 
Commission to prejudge this issue. It does urge, how- 
ever, that this is a matter that should be tested by 
cross-examination in a hearing.’’ 


The Commission recognized it could not resolve the 
question without further information, candidly admitting 
it did ‘‘not know what the final explanation of this is’’ 
(R. 502).77 Yet it declined to hold a hearing. In so doing 
it erred. 


The factual dispute is substantial and material in its 
broad ramifications. If KTYM did not send the alleged 
notices, contrary to its affidavit, it has either deliberately or 
carelessly misinterpreted facts to the Commission—clear 
grounds for denial of a license renewal. See FCC v. Broad- 
casting Service Organization, Inc., 337 U.S. 901 (1949), 
where the Commission argued that the licensee had made 
false statements to the Commission ‘‘ ‘by gross carelessness 
and wilful disregard of the true facts known to the licensee 
or available to it ....’’? (see 84 App. D.C. 152, 171 
F. 2d 1007, 1014), and the Supreme Court upheld the Com- 
mission’s action in denying renewal. To the same effect 
are: €.g., FCC v. WOKO, Inc., 329 U.S. 223 (1946); 
Great Western Broadcasting Ass’n v. FCC, 68 App. D.C. 
119, 94 F. 2d 244, 247 (1937); Charles P. B. Pinson, Inc. v. 
FCC, 116 App. D.C. 106, 321 F. 2d 372, 374 (1963); Hall 
v. FCC, 99 App. D.C. 86, 237 F. 2d 567, 576-77 (1956) ; 


27 The statement quoted in the text cannot be reconciled with the Commis- 
sion’s further assertion that ‘‘in all likelihood there is a good faith explana- 
tion?’ (R. 502). The latter is entirely gratuitous, based on nothing in the 
record. 
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Mester v. United States, 70 F. Supp. 118 (E.D.N.Y.), aff’d 
per curiam, 332 U.S. 749 (1947). 


In addition, if the licensee has a policy of not complying 
with the fairness doctrine or is careless and irresponsible 
in his efforts to comply, his lack of qualifications to oper- 
ate in the public interest would be established beyond 
doubt. In its first Opinion the Commission found that 
KTYM had violated the fairness doctrine on a different 
occasion (so far as the record shows, the only other oc- 
casion when the fairness doctrine was applicable), but 
concluded that it should take no action since the viola- 
tion was ‘‘an isolated matter’? (R. 389). It did, how- 
ever, warn the licensee that in the future he must send 
attacked persons ‘‘a transcript of the attack with an offer 
of time to respond’? (R. 388, emphasis added). 


KTYM, even if its affidavit is completely to be 
believed, did no more than send a blind notice that 
‘a controversial radio broadcast’? would be aired, but 
included no tape or transcript (R. 574). Such action does 
not comply with the Commission’s warning, which was 
based on the established rule that ‘‘prior to or at the 
time of the broadcast’’ the licensee must send the person 
attacked a copy of the ‘‘text of the broadeast.”’ E.g., 
Controversial Issue Programming—Fairness Doctrine, 25 
B.B. 1899, 1900 (1963) ; see Letter to Mid-Florida Television 
Corp., 4 R.R. 2d 192, 195 (1964). The difference is one of 
substance, for the KTYM notification ‘does not notify the 
person of the most crucial aspects of the matter—that a 
personal attack upon the individual will be made and what 
the nature of that attack is’? (R. 508 (dissenting opinion) ).” 


27 The Commission’s statement that the licensee’s good faith is shown by 
the fact that ‘““KTYM follows 2 monitoring and notification procedure, in 
order to be able to comply with requirements of the fairness doctrine’’ (R. 
502) begs the question. Assuming the existence of a ‘<monitoring procedure, ’’ 
the procedure is meaningful only if the information acquired is actually used to 
comply with the fairness doctrine. Moreover, it is clear from the record that 
KTYM’s procedure is not one designed to obtain facts on which to base a 
judgment as to whether partcular programs should be aired. Its sole pur- 
pose is to identify persons or groups who should be notified of personal 
attacks. (R. 565.) 
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It is significant that the licensee’s disregard of the Com- 
| mission’s instructions about the requirements of the fair- 
‘ness doctrine occurred very soon after he received the in- 
structions and in a context where, under the Commission’s 
reasoning in granting renewal of his license, his sole 
affirmative duty was to comply with the fairness doctrine. 
In these circumstances—considering also his past violation 
—there is no question but that a hearing should have been 

‘held to determine whether KTYM is qualified to hold a 
radio broadcast license. 


yw 


CONCLUSION 


The Orders of the Commission granting KTYM’s license 

' renewal application without a hearing should be reversed 
and set aside. The proceeding should be remanded to the 
‘Commission with instructions to designate KTYM’s 
renewal application for a hearing, with the burden of proof 
on the applicant, and to permit ADL to participate in the 


hearing. 
Respectfully submitted, 


Harry M. Puorkin 
Georce R. Kucrk 
ARNOLD Forster 
Sou Raskin 
Davm A. Bropy 
Attorneys for Appellant 


Of Counsel: 


Arent, Fox, Kivtvrr, 
Prorgrn & Kaan 
1100 Federal Bar Building 
Washington, D. C. 20006 


May 1967 


BRIEF FOR INTERVENOR 


IN THE 


United States Court of Appeals 


| 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No.20,770 


ANTI-DEFAMATION LEAGUE OF B’NAI B’RITH, 

PACIFIC SOUTHWEST REGIONAL OFFICE, 

| Appellant, 
v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 
TRANS AMERICA BROADCASTING CORPORATION, 

Intervenor. 


| 
ON APPEAL FROM ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


SAMUEL MILLER 
MARK E. FIELDS 
952 Washington Building 
Washington, D. C. 20005 
Attorneys for Intervenor 


Wastwagton, D.C.» THIEL PRESS . 202 B00 or 
i 
i 


STATEMENT OF QUESTION PRESENTED 


Whether the Commission may, under the “public interest” 
standard of the Communications Act, renew, without a hear- 
ing, the license of a radio station which presents programs 
appealing to religious prejudice where the station has com- 
plied with the Commission’s fairness doctrine by affording 
opportunity for the presentation of conflicting views on is- 
sues of public importance and where no contention is made 
that the licensee is otherwise in violation of the rules and 
regulations of the Commission. 
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BRIEF FOR INTERVENOR 


CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 


(1) The First Amendment to the Constitution provides 
as follows in pertinent part: 


“Congress shall make no law .. . abridging the free- 
dom of speech, or of the press;...” 
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(2) The relevant sections of the Communications Act of 
1934 (Act of June 19, 1934, c. 652, 48 Stat. 1064 et seq.), 
as amended, read as follows in pertinent part: 


Section 315, 47 U.S.C. $ 315: 


“If any licensee shall permit any person who is a 
legally qualified candidate for any public office to 
use a broadcasting station, he shall afford equal op- 
portunities to all other such candidates for that of- 
fice in the use of such broadcasting station: Provided 
that such licensee shall have no power of censorship 
over the material broadcast under the provisions of 
this section. ...” 


Section 326, 47 U.S.C. $326: 


“Nothing in this chapter shall be understood or 
construed to give the Commission the power of cen- 
sorship over the radio communications or signals 
transmitted by any radio station, and no regulation 
or condition shall be promulgated or fixed by the 
Commission which shall interfere with the right of 
free speech by means of radio communication.” 


STATEMENT OF POINTS 


(1) The Commission by granting renewal of KTYM’s 
license acted to promote unfettered discussion of public 
issues, even issues which may not have been widely dis- 
cussed previously, and even by those whose viewpoints may 
be offensive to many persons. 


(2) The Commission’s action in refusing to set the KTYM 
renewal application for hearing because of Richard Cotten’s 
program was a proper and wise refusal to engage in program 
censorship. 


(3) The incident concerning alleged failure to notify per- 
sons attacked on a particular broadcast did not justify set- 
ting the KTYM renewal application for hearing, since the 
Commission satisfied itself that the applicant had set up 
proper procedures for complying with the requirements con- 
cerning such programs. 


SUMMARY OF ARGUMENT 
I 


Appellant in its pleadings before the Commission chose 
to concentrate its fire on one program carried by KTYM— 
Richard Cotten’s program. Appellant asked denial of KTYM’s 
renewal application because of the manner in which Cotten 
discussed public issues, including some which appellant 
argues ought not to be discussed. Appellant rejected offers 
of equal time on KTYM to rebut Cotten. The Commission 
by granting the KTYM renewal application took a position 
allowing for utmost freedom of expression in discussing 
public issues, instead of attempting to censor such contro- 
versial broadcasts as Cotten’s. The Commission upheld the 
principle that discussion by both sides on public issues was 
desirable. 


II 


The incident in which KTYM allegedly failed to send no- 
tice to persons attacked on a particular broadcast did not 
warrant setting the KTYM renewal application for hearing. 
The Commission was unable to discover the truth when 
faced with conflicting affidavits concerning the matter, but 
felt that no issue was presented warranting designation of 
the application for hearing because the Commission satis- 
fied itself that KTYM had set up an acceptable procedure 
for notifying persons attacked in broadcasts over KTYM. 
Thus the Commission felt that KTYM furnished sufficient 
assurance of proper operation during the ensuing license 
period. 


4 
ARGUMENT 
I 


The Commission’s Decision Supports the Larger 
and More Effective Use of Radio by Promoting 
Unfettered Discussion of Public Issues 


The crucial question presented by this appeal is how much 
discretion radio stations will be allowed in presenting specific 
programs discussing public issues. No question is raised here 
concerning the overall balance of KTYM’s programming, nor 
is any question raised as to whether the various public affairs 
programs of KTYM, considered as a whole, served the pub- 
lic interest by informing and educating the station’s listeners. 
Thus this case must be distinguished from Office of Commu- 
nication of United Church of Christ v. FCC, 123 App. D.C. 
328, 359 F.2d 994 (1966); Trinity Methodist Church, South, 
y. FRC, 61 App. D.C. 311, 62 F.2d 850, cert. denied, 288 
U.S. 599 (1933), and other cases cited by Appellant where 
a pattern or programming policy was found to exist which 
permeated a station’s programs generally, and manifested 
itself in a number of programs. Here Appellant has not 
attempted to monitor KTYM’s programming, or find a per- 
vasive theme running through a number of programs on 
KTYM’s schedule, although the Commission found KTYM’s 
programming as a whole to be in the public interest. 


Instead Appellant has concentrated its fire on one program 
series — Richard Cotten’s program — and asked the Commis- 
sion to deny KTYM’s application for renewal of license be- 
cause it carried, and still carries, the Cotten program. Nev- 
ertheless, Appellant concedes (page 54) that “It is clear that 
the Commission cannot prevent a duly licensed station from 
airing any particular program — there can be no prior re- 
straints on publication.” If Appellant prevails in this case, 
and KTYM’s renewal application is denied, the effect would 
be “prior restraint” on other radio stations from the knowl- 
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edge that their renewals too would be denied if they carried 
Cotten. 


The essence of Appellant’s complaint is that Cotten should 
have no right to discuss public issues in such manner as he 
sees fit on his own program. Appellant complains that 
“many” of Cotten’s broadcasts “‘are not devoted to discussion 
of issues of public importance but are calculated instead to 
stir up hatred and distrust of Jews.” (page 23) However, 
Appellant admits (page 5) that Cotten has discussed such 
public issues as immigration policy. But, Appellant complains 
(page 42) Cotten’s broadcasts are “the stuff of the propa- 
gandist and character assassin, not the news commentator.” 
Appellant (page 45) finds Cotten guilty of “adding nothing 
to the national debate on public issues.” 


The sentence last quoted summarizes the nub of the con- 
troversy here. The Commission finds a great and overriding 
public interest in free and unfettered discussion of public 
issues, even by men like Cotten whose views may not sit 


well with many people. But Appellant wants this Court to 
direct the Commission to limit sharply the scope of debate 
on public issues. Cotten should be put off the air because 
he is a “propagandist”. If propagandists are not desirable 
persons to conduct radio programs, must all discussion be 
left to the cool impartiality of the “news commentators’? 


There is a vast difference between the Commission’s idea 
of discussion of public issues and Appellant’s idea. The 
Commission has repeatedly recommended to stations the 
balanced presentation of public issues by exposing the 
listener to both (or all) sides of an issue. Controversial 
Issue Programming—Fairness Doctrine, 25 R.R. 1899 (1963). 
Appellant expressly states its belief that debate between 
Cotten or others like him and their opponents is the last thing 
to be desired (pages 42-45). 


Not only does Appellant deride the possibility of debate 
between opposing viewpoints, but those whose views differ 
from Appellant’s are not supposed to raise new issues! Ap- 
pellant lists (page 44) examples of issues which it considers 
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to be “true controversial issues”. But because Cotten, in- 
stead of discussing these issues, seeks in effect to raise new 
issues which may not have been widely discussed, he isn’t 
discussing a ‘“‘particular public issue” which Appellant thinks 
ought to be discussed. The Appellant is requesting this Court 
to direct the Commission to issue a list of issues approved 
for discussion by broadcast licensees, or conversely to rule 
that certain topics are proscribed for broadcast discussion, 
so they wouldn’t fall into the fatal error of devoting time to 
other than “true” controversial issues. 


The preceding paragraphs illustrate what the Commission 
had in mind when it voted for unfettered debate on public 
issues by renewing KTYM’s license. A reversal of the Com- 
mission here will necessarily result in an express or implied 
taboo on discussion of certain subjects which some people 
think should not be discussed. 


As Commissioner Loevinger noted in his concurring opin- 
ion, questions of religion and race “will and must be dis- 
cussed’”” even though such discussion is altogether displeas- 
ing to many who would prefer that these subjects not be 
discussed. 


“All that the government can properly do, consist- 
ently with the right of free speech, is to demand that 
the opportunity be kept open for the presentation 
of all viewpoints. Yet this would be impossible under 
the rule espoused by the ADL.” (R. 514) 


The dissenting Commissioner, Comm’r Cox, who upheld 
Appellant’s point of view, would hold the licensee responsi- 
ble for whatever is said on any program on his station in a 
different manner than would the Commission majority. 
Comm’r Cox says of Intervenor: “He is himself thus in the 
same position as the commentator whose programs he broad- 
cast.” (R. 505) Taken literally, this means a licensee could 
not carry any commentator unless he agreed with or endorsed 
the views expressed. Comm’r Loevinger, concurring with 
the majority, pointed out that 
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Talk of “responsibility” of a broadcaster in this con- 
nection is simply a euphemism for self-censorship. It 
isan attempt to shift the onus of action against speech 
from the Commission to the broadcaster, but it seeks 
the same result—suppression of certain views and 
arguments. (R. 515) 


Appellant’s attitude toward the unfettered discussion of 
public issues is illustrated by its comment concerning Cotten 
(page 39): “He does not differ in essence from any other 
sponsor of products or services.” The potential for censor- 
ship implicit in this position is enormous. The Commission 
and other local, state and federal agencies undertake to reg- 
ulate business advertising in many ways, for many reasons. 
These regulations leave the typical business advertiser with _ 
less leeway to discuss his product in any way he chooses than 
is left to the typical politician or commentator discussing 
public issues. It is precisely this leeway in discussion of. 
public issues which Appellant wants to do away with; the 
first step in securing such far-reaching restriction on discus- 


sion of public issues is to persuade the Commission or the 
courts that they are dealing with just another commercial 
advertiser. 


There is a great public interest in allowing discussion of 
public issues over broadcasting stations without limiting such 
discussion by the restrictions imposed on ordinary business 
advertisers. The Supreme Court recognized this in holding 
in Farmers Educational Union v. WDAY, Inc. (360 U.S. 525) 
that a radio station licensee is not liable for damages for alleg- 
edly libellous statements made over the station by a qualified 
candidate for public office, where the station carried his talk 
pursuant to the requirement of Section 315 of the Commu- 
nications Act that “equal opportunities” must be afforded 
to all other legally qualified candidates for an office once a 
station permits one candidate to use its facilities. This hold- 
ing was based on the language and legislative history of Sec- 
tion 315, which does not apply to our case. However, the 
Court’s reasoning makes it clear that liability for a candi- 
date’s utterances would constitute an unacceptable restric- 
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tion on free expression of ideas. This reasoning is not lim- 
ited to utterances only by candidates, but by analogy would 
apply to discussion of public issues by non-candidates. This 
is clear from Farmers Educational Union, id. at fn. 6, where 
the Court relies on language in the legislative history of the 
Communications Act concerning Section 326, the prohibi- 
tion against censorship, which is applicable to our case. Our 
case does not present the question of a licensee’s liability for 
damages for allegedly libellous statements by a non-candidate 
over the station’s facilities, but does present the question of 
censorship of allegedly false or misleading statements by a 
non-candidate. To hold that a licensee may lose its license 
unless it censors particular broadcasts discussing public issues 
between elections means simply that public issues may be dis- 
cussed freely by candidates during election periods, but such 
public issues cannot be freely discussed by anyone during 
those times when no election contest is underway. Such an 
anomalous result was not intended by Congress when it 
passed Section 326. 


Il 


The Commission’s Action Is Consistent With 
the First Amendment Concerning Censorship 


We have no doubt that moving pictures, like newspa- 
pers and radio, are included in the press whose free- 
dom is guaranteed by the First Amendment. United — 
States v. Paramount Pictures, 334 U.S. 131, 166 
(1948). 


The Commission has authority under the Communications 
Act to review the program performance of a station on an 
over-all basis in determining whether to renew its license. 
However, for the Commission to prohibit a specific program 
is censorship, in the plain meaning of that word. Section 
326 of the Communications Act, 47 US.C. § 326, expressly 
prohibits such censorship. 
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The distinction made here is difficult to apply. Perhaps 
the carrying of a particular program on a station’s regular 
schedule, such as information on horse race odds or other 
information peculiarly useful in connection with illegal 
gambling, might warrant denial of a renewal application on 
the ground that the licensee’s operation as a whole is not in 
the public interest. But to make such a negative finding on 
a renewal application because of a particular program of 
commentary or discussion of public issues would constitute 
censorship. One of the proper functions of a station is to 
carry varying and diverse views on current issues. To delete 
one speaker because his talks offend a particular group is 
to deprive the public of the light (if any) which his remarks 
may shed on the policy choices facing the electorate and 
their representatives. Commissioner Loevinger, concurring 
(R. 512-516), pointed out that 


The fact that some views may be regarded as “ap- 
peals to religious prejudice’ and be highly objection- 
able to those who are attacked does not justify sup- 
pression of such views. This has been stated and 
reiterated often and emphatically by the Supreme 
Court. . . . For the FCC to promulgate rules regard- 
ing permissible and impermissible speech relating to 
religion would be not only an egregious interference 
with free speech in broadcasting, but also an uncon- 
stitutional infraction of the free exercise clause and 
the establishment clause of the First Amendment. . . . 
It is not only impractical — and impossible in any 
ultimate sense — to separate an appeal to prejudice 
from an appeal to reason in this field, it is equally 
beyond the power or ability of authority to say what 
is religious or racial. . . . Of course there is grave 
danger in allowing any views, including those which 
we abhor, to be uttered freely, especially on a medium 
as far-reaching and wide-ranging as broadcasting. . . . 
Any rule which would directly or indirectly establish 
a test of content for views which are entitled to be 
spoken or heard through the broadcasting media is 
inconsistent with the First Amendment. 
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Appellant places its main reliance on its allegation that 
Cotten on his program was guilty of making statements which 
were false, or were made with reckless disregard for the truth 
thereof. The Commission, however, instead of suppressing 
Cotten, chose to rely on its “Fairness Doctrine” to guide 
the broadcast discussion of public issues. Such treatment of 
the problem is squarely in line with the Supreme Court’s 
statement that 

Speech may be fought with speech. Falsehoods and 
fallacies may be exposed, not suppressed, unless there 
is insufficient time to avert the evil consequences of 
noxious doctrine by argument and education. Amer- 
ican Communications Assn. v. Doud, 339 U.S. 382, 
396 (1940). 


Il 


The Incident Concerning Notification of a Controversial 
Broadcast Did Not Require the Commission To 


Designate the Renewal Application for Hearing 


Appellant urges (pages 55-59) that designation of the re- 
newal application for hearing was necessary because of a 
particular instance in which KTYM allegedly failed to send 
notification to certain persons that they were the subjects 
of a program to be carried over KTYM in which they were 
personally attacked. Affidavits were filed by both parties. 
KTYM filed an affidavit that the required notices were in 
fact mailed on December 26, 1966 (R. 588). Appellant sub- 
mitted statements by two of the addressees that they never 
received any such notice (R. 458-59, 479). The Commission 
admitted frankly that ‘We do not know what the final ex- 
planation of this is — whether the notifications were misad- 
dressed or inadvertently disposed of by someone at the ad- 
dressee’s office, or some other explanation.” (R. 502) But 
the Commission found that this dispute did not justify 
setting aside its grant of the KTYM renewal application, which 
had been filed over 16 months earlier, because the Commis- 
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sion was satisfied that KTYM had set up an adequate proce- 
dure for handling broadcasts of this type and notifying per- 
sons who might be attacked thereon. “In short, this licensee 
does seek to act in good faith to notify persons attacked.” 
(R. 502) 


Appellant seeks to magnify this particular incident, urging 
that it raises questions as to whether “‘the licensee has a pol- 
icy of not complying with the fairness doctrine or is careless 
and irresponsible in his efforts to comply” (page 58). The 
Commission, however, viewed the incident in perspective. It 
satisfied itself as to the fact that the licensee had established 
a “monitoring and notification procedure” so that it could 
comply with the requirements of the fairness doctrine. This 
afforded sufficient assurance of satisfactory conduct by the 
licensee during the ensuing license period in this regard, and 
in the light of this, the particular instance which Appellant 
was citing did not raise any question of sufficient magnitude 
to warrant a hearing. 


CONCLUSION 


The Orders of the Commission granting KTYM’s license 
renewal application without a hearing should be affirmed. 


Respectfully submitted, 


SAMUEL MILLER 
MARK E. FIELDS 
952 Washington Building 
Washington, D. C. 20005 
Attorney for Intervenor 
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REPLY BRIEF FOR APPELLANT 


The Federal Communications Commission granted with- 
out a hearing the radio broadcast license renewal applica- 
tion of Station KTYM. The overriding question presented 
by this appeal is whether the Commission erred in holding 
that the First Amendment deprived it of power to des- 
ignate KTYM’s application for a hearing to determine 
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whether the licensee was qualified to obtain renewal in light 
of his airing of manifestly improper programs—including 
the recurrent broadcast of bigoted appeals to anti-Semitic 
prejudice—and his irresponsible attitude toward his statu- 
tory duty to exercise judgment in program selection. 


ADL argued that the Commission erred in holding it 
lacked power to scrutinize and appraise at a hearing 
KTYM’s past performance record prior to determining 
whether the station’s license should be renewed. ADL con- 
tended that program content is a central concern of the 
Communications Act of 1934; that licensee responsibility 
is the heart of the regulatory scheme established by that 
statute; and that when a licensee applies for the right to 
be entrusted in the future with the power to determine 
what will or will not be heard over the air, the First Amend- 
ment does not preclude Commission appraisal of the con- 
tent of programs previously broadcast by that licensee and 
of the manner in which he has in the past performed his 
duty of program supervision. 


Commission counsel have conceded the validity of ADL’s 
argument on this point, stating (Brief for Appellee, pp. 
16-17) : 


“The appellant has devoted a substantial portion of 
its brief to establishing the proposition that the Com- 
mission has the power to consider a licensee’s past pro- 

ing at renewal time, and that licensee responsi- 
bility is a keystone of the regulatory scheme (Br. 25- 
35). We agree with much of what is said in this dis- 
cussion and with the conclusion that programming 
service is a major component of the public interest.’ 


In opposing the hearing sought by ADL despite the above 
concession, Commission counsel argue that the agency did 
not rule that the Constitution deprived it of power to hold 
a hearing on the KTYM application (see Brief for Appel- 
lee, pp. 17-18). They contend that the result reached in the 
decision below was a discretionary determination based on 
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a balancing of ‘‘policy considerations,’’ and that this ex- 
ercise of discretion was proper under the Communications 
Act. That argument is incorrect. 


We demonstrate below, first, that the Commission’s Opin- 
ions, as written, were plainly and unequivocally premised 
on the agency’s understanding (albeit mistaken) of the 
requirements of the First Amendment. Secondly, we show 
that the other considerations relied upon by counsel were 
not part of the Commission’s rationale. In these circum- 
stances reversal is clearly required. It has long been estab- 
lished that ‘‘[t]he grounds upon which an administrative 
order must be judged are those upon which the record 
discloses that its action was based.’? SEC v. Chenery 
Corp., 318 U.S. 80, 87 (1943). The record here ‘‘discloses 
that the [Commission’s] action was based’? upon an as- 
serted constitutional command—a command which Com- 
mission counsel now concede is not part of the Constitution. 


(1) At the outset of its first Opinion in this proceeding, 
the Commission pointed out that while the individual Com- 
missioners had ‘‘the strongest personal feelings against 
the views represented by the assailed broadcasts, . . . the 
action of the Commission must be governed by legal 
principles rather than the personal feelings of the Com- 
missioners’’ (R. 351, emphasis added). The remainder of 
the Opinion made plain that those governing ‘‘legal 
principles’? devolved from the First Amendment. 


Defining the issue presented by ADL’s Complaint, the 
Commission stated that (R. 352): 


“The issue presented here is not whether the broad- 
casts in question were proper, or were false and de- 
famatory, or were anti-Semitic, or were in the public 
interest . [These] are not legal issues that are 
properly before the Commission in this proceeding. 
The Commission cannot put such matters in issue with- 
out becoming the censor of broadcasting, which i ts 
forbidden to do. [Emphasis added.] 
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After thus holding it was ‘‘forbidden” to evaluate past 
program content in a renewal hearing, the Commission 
ruled that a licensee’s sole duty—in circumstances where 
he has permitted the broadcast of false and defamatory 
charges and bigoted appeals to anti-Semitic prejudice—was 
to offer the victims reply time (R. 352-53). 


Continuing, the Commission emphasized that the offer of 
reply time was ‘‘all that the law requires. We cannot 
make the right to a license renewal dependent on our 
judgment as to whether the assailed broadcasts were in 
themselves false and defamatory or not. Near v. Minnesota, 
283 U.S. 697 (1931)”’ (R. 353, emphasis added). The one 
constitutionally permissible caveat to the above rule, in the 
Commission’s view, was that airing of speech which vio- 
lated the ‘‘clear and present danger’’ standard might sub- 
ject the licensee to appropriate sanctions. In this regard, 
the Commission ruled (R. 353) : 


“Jt is the judgment of the Commission, as it has 


been the judgment of those who drafted our Consti- 
tution and of the overwhelming majority of our legis- 
lators and judges over the years, that the public interest 
is best served by permitting the expression of any 
views that do not involve ‘a clear and present danger 
of serious substantive evil that rises far above public 
inconvenience, annoyance or unrest.’ Terminiello v. 
Chicago, 3387 U.S. 1, 4 (1949); Chaplimsky v. New 
Hampshire, 315 U.S. 568; Ashton v. Kentucky, —— 
US. , 34 LW 4898 (1966) ;” 


The Commission’s Opinion, in sum, was squarely prem- 
ised on the First Amendment. The agency believed that 
the holding of Near v. Minnesota, supra, where prior re- 
straints on publication were held violative of First Amend- 
ment freedoms, precluded it from imposing any sanction 
for the recurrent broadcast of false and defamatory com- 
ment other than enforcement of the victims’ right to reply. 
Moreover, the Commission further believed that the only 
constitutionally permissible exception to the above rule 
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would arise in a situation where speech raised a clear and 
present danger of serious substantive evil, the standard 
against which the courts have long tested the constitution- 
ality of criminal statutes directed against speech. 


This reading of the Commission’s decision is strongly 
corroborated by the dissenting opinions of Commissioner 
Cox, the concurring opinion of Commissioner Loevinger 
and the Commission’s letter to Station KTYM. In both 
of his dissents to the action of the Commission majority 
in this proceeding, Commissioner Cox addressed himself to 
the constitutional underpinning of the majority’s rationale. 
Thus, in his first dissent he argued (RB. 366) : 


‘No decision by any court that I know of holds that 
the Commission is to find such use of radio in the public 
interest, or beyond our reach on Constitutional 
grounds. No reasonably relevant holding commands 
our inaction. I see no social value in deliberate def- 
amation of a religious group, and the Supreme Court 


has already told us in Garrison v. Loutstana, supra 
[379 U.S. 64 (1964)], that the Constitution does not 
protect it.’? [Footnote omitted.] 


Similarly, dissenting from the denial of reconsideration, 
Commissioner Cox stressed the concept of licensee respon- 
sibility imposed by the Communications Act, and he argued 


1 The same essential approach was adopted by the Commission in its Opinion 
denying ADL’s Petition for Reconsideration. There too the agency relied on 
a First Amendment argument which it gleaned from the decisions in Smith v. 
California, 361 U.S. 147 (1959), and Washington Post Co. v. Keogh, 365 F. 24 
965 (D.C. Cir.), cert. denied, 385 U.S. 1011 (1967) (B. 499-500). The 
Commission, in addition, explicitly ruled that the result it reached was the 
result it had to reach, for ‘‘serious constitutional questions would be raised by 
any contrary course’? (R. 500). Commission counsel acknowledge the above 
quotation in the Opinion on Reconsideration, but argue that the decision itself 
nonetheless ‘‘rested on ‘policy considerations’ ’’ in favor of free speech yet 
independent of any First Amendment requirement (Brief for Appellee, pp. 17- 
18). It seems obvious, however, that a ruling that an issue must be decided one 
particular way because of ‘‘ constitutional questions’’ is, without more, a ruling 
based on the Constitution. And where the constitutional rationale is evident 
from other language used by the agency, as here, there can be no serious 
doubt about the matter. 
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that ‘‘[t]he majority has abandoned that concept in this 
case. I think the discussion above demonstrates that there 
is no constitutional stricture which calls for its abandon- 
ment”? (R. 508). 


The constitutional predicate of the Commission’s decision 
is further underlined by the separate opinion of Commis- 
sioner Loevinger (on reconsideration) who “<concur[red] 
fully in the Opinion and Order of the Commission herein 

.” (B. 510). After undertaking a detailed analysis of 
First Amendment decisions (R. 512-15), Commissioner 
Loevinger flatly stated (R. 516): 


“Any rule which would directly or indirectly estab- 
lish a test of content for views which are entitled to 
be spoken or heard through the broadcasting media is 
inconsistent with the First Amendment.” 


Precisely because he believed that ADL’s Complaint re- 
quested the Commission to adopt such a rule, Commissioner 


Loevinger voted with the majority (R. 515). 


It is significant, finally, that in the letter to KTYM notify- 
ing the station that its license had been renewed, the Com- 
mission pronounced that the hearing sought by ADL could 
not “‘be countenanced under the Constitution, the Com- 
munications Act, or the Commission’s policy . . .”’ (R. 389). 
Taking the Commission at its word, KTYM has defended 
in this Court the constitutional rationale of the Commis- 
sion’s decision, arguing that grant of the hearing sought 
by ADL ‘“‘would constitute censorship’’ forbidden by the 
First Amendment (see Brief for Intervenor, pp. 8-10). 


Commission counsel are the only persons involved in this 
litigation who have so much as suggested that the decision 
below did not have a constitutional predicate? Their argu- 


2See Comments of American Civil Liberties Union (R. 446-47); Letter on 
behalf of Office of Communication of the United Church of Christ (R. 452-53) ; 
Statement of The American Jewish Committee (R. 463-72). 
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ment ignores the unambiguous language of the Commis- 
sion’s Opinions and is clearly incorrect. 


(2) In their effort to justify the Commission’s renewal 
of KTYM’s license without a hearing, Commission counsel 
argue that ‘‘KTYM’s overall program performance reflects 
responsible licensee judgments and a record of broadcast- 
ing in the public interest’’ (see Brief for Appellee, pp. 38- 
45). The fact is that in neither of its Opinions did the 
Commission make any findings about or even mention the 
overall performance record of KTYM. 


To be sure, the Commission did point out that “‘[a]ll 
of the documents filed with the Commission in this matter 
have been considered in reaching a conclusion, and it ap- 
pears that the facts are fully presented by the documents 
before the Commission’’ (R. 351; see R. 388)2 Itis settled 
law, however, that such a vague, blanket statement is not 
a finding of fact adequate to justify rejection of substantial 
arguments made to the Commission but not specifically dis- 


cussed in its Opinion. Radio Station KFH Co. v. FCC, 
101 App. D.C. 164, 247 F. 2d 570, 572 (1957); In re 
United Corp., 249 F.2d 168, 180-81 (3rd Cir. 1957). A for- 
tiori, such a statement cannot properly be used to supply an 
entire set of affirmative findings, as Commission counsel 
apparently intend to use it here. 


In the same vein, Commission counsel suggest that the 
agency found KTYM to be a responsible licensee within 
the meaning of the Communications Act. Apparently rec- 


3The Commission made a similar, but weaker, statement of all-inclusive 
consideration in the second paragraph of its letter to KTYM (R. 388). The 
Commission there said: 


“In an overall review of KTYM’s operation, consideration has been 
given to a complaint filed on October 25, 1965 by the Pacific Southwest 
Regional Office of the Anti-Defamation League of B’nai B’rith (ADL); 
your response to the complaint; ADL’s reply to your Tesponse; your fur- 
ther response of January 5, 1966; and the numerous exhibits associated 
with the various filings.’’ 
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ognizing that the Commission’s Opinions contain nothing 
even remotely suggesting such a finding, Commission coun- 
sel preface their discussion with the equivocal statements: 
“w]e further contend ...”’ and “‘ [t]he evidence before the 
Commission further showed . . .”” (Brief for Appellee, 
p. 36). Nowhere do they say that the Commission found 
that KTYM was a responsible licensee or that the Com- 
mission relied upon evidence of its responsibility. 


The reason for counsel’s timidity in this regard is plain: 
The evidence before the Commission conclusively demon- 
strated that KTYM did not come close to responsibly per- 
forming its statutory duty to exercise supervision and 
control over the material disseminated through its facilities 
(see Brief for Appellant, pp. 36-39). The irresponsible 
character of the licensee is sufficiently illustrated by his 
protestations that he was unable to determine whether Mr. 
Cotten’s statements were anti-Semitic Yet the Commis- 
sion had no difficulty finding that Cotten had broadcast 
anti-Semitic remarks (R. 351), and Commission counsel 
admit that the Cotten programs ‘‘on several occasions have 
contained statements that were plainly anti-Semitic in 
nature...’ (Brief for Appellee, p. 3 (emphasis added) ). 


The record conclusively proves that the licensee’s dif- 
ficulties in this regard stemmed not from a close question 
of fact, but, rather, were a product of his irresponsible re- 


4 The licensee argued to the Commission that (BR. 68): 


“<The ADL charges that KTYM carried blatant anti-Semetic [sic] 
material on Oct. 7, 1964. The word ‘blatant’ and ‘anti-Semetic’ are 
qualitative terms whose degree of veracity is a function of the frame 
of reference of the auditor. Whether the broadcast in question is either 
‘platant’ or ‘anti-Semetic’? must be determined from the text which is 
enclosed in its entirety as Exhibit 7. ..- 


«Tt could well be that the decision so weighty and serious as alleged 
‘anti-Semetism’ ought to be judged by the Commission or the Courts. The 
Courts are equipped to handle and decide such matters, especially if they 
are libelous. KTYM would, of course, abide by the decision of the 
Commission or the Courts.’’ 
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fusal to fairly consider the merits of ADL’s complaint, dis- 
missing ADL as a professional troublemaker.” The 
licensee’s own arguments to the Commission, standing 
alone, are sufficient proof of his irresponsibility (see Brief 
for Appellant, pp. 9-10, 37-39). 


Commission counsel also maintain that the decision below 
was an exercise of discretion in which the Commission re- 
lied upon ‘‘policy considerations’ in favor of free speech 
but not upon any constitutional compulsion. Counsel con- 
tend that the Commission could properly conclude that, 
while the Constitution did not mandate the result it reached, 
the result was a reasonable one since the ‘‘fairness doc- 
trine’’ insures that improper false and defamatory attacks 
will be adequately countered (see, ¢.g., Brief for Appellee, 
p- 26). 


The short answer is that the Commission’s Opinions 
flatly stated that the agency could not reach any result 
other than the one it did reach. The Opinions did not 


acknowledge that the Commission had power to hold the 
hearing requested by ADL. The Opinions did not use the 
word discretion. The Opinions did not balance factors 
militating pro and con. The Opinions, in short, announced 
a result and briefly explained why no other result was pos- 
sible because of the Constitution. 


While the Commission did mention the fairness doctrine 
in its Opinions, the lack of importance of that doctrine in 


5‘<The Commission must weigh the fact that the words in the ADL letter 
come from what is probably an honest, subjective bias by a group of 
paid professionals charged with seeking out bias, but a group of paid 
professionals who represent only a small portion of the Jewish com- 
munity, and represent an even smaller portion of the total community. 
‘‘Doubtlessly, also, the ADL, in attacking the conservative element of the 
total community, finds not only its viewpoints suspect, but also the ADL 
motives equally suspect.’’ [R. 75, emphasis in original.] 
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the renewal of KTYM’s license is manifest. The fairness 
doctrine cannot help insure that personal attacks are 
answered unless the licensee sends the attacked person a 
tape, transcript or summary of the attacking broadcast. 
KTYM’s form notice of personal attacks contained no pro- 
vision for notification of the substance of the attack (see 
R. 574). Although ADL pointedly brought this deficiency 
to the attention of the Commission during the proceed- 
ing below (R. 475 fn.1), the agency closed its eyes to 
the failure of the notice to meet the requirements of the 
fairness doctrine until after that failure was pointed out 
to this Court by ADL (see Brief for Appellant, p. 58). 
Thereafter, on May 17, 1967, the agency informed KTYM 
by letter that its ‘“‘form notice itself does not constitute 
compliance with the personal attack principle’? (Appendix 
A to Brief for Appellee, p. 1). 


In addition, the Commission automatically renewed 
KTYM’s license despite a finding that it once violated the 
fairness doctrine (R. 351), despite a question of other 
violations (R. 501-02), and in the absence of any evidence 
that the licensee had ever complied with the fairness 
doctrine (see Appendix A to Brief for Appellee, p. 5 (dis- 
senting opinion)). Beyond that, the Commission focused 
only upon the portion of the fairness doctrine which re- 
quires the offer of rebuttal time to persons attacked over 
the licensee’s facilities. The Commission wholly ignored 
the affirmative aspects of the doctrine, 7.e., the require- 
ment ‘‘that the licensee cannot sit back and wait for some- 
one to approach him to present the opposing viewpoint 
but rather must take affirmative steps to encourage and 
implement the presentation of such viewpoints’’ (see Brief 
for Appellee, pp. 20-21). See also, in this connection, Brief 
for Appellant, pp. 39-41; Comments of American Civil 
Liberties Union (R. 447-48). 


It must also be emphasized that both the constitutional 
rationale of the Commission’s decision and the ‘‘discre- 
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tionary free speech”? alternative offered by counsel are 
too one-sided to qualify as discriminate policy judgments. 
Both focus solely on the ‘“‘[t]he fact that dissemination. 
of information and opinion on questions of public concern 
is ordinarily a legitimate, protected and indeed cherished 
activity,’? but both ignore the equally important fact that 
this ‘‘does not mean... that one may in all respects carry 
on that activity exempt from sanctions designed to safe- 
guard the legitimate interests of others.’ See Curtis Pub. 
Co. v. Butts, 388 US. 130, 150 (1967). In Curtis the 
Court ruled that damages for libel of a public figure are 
constitutionally permissible— 


“on a showing of hi 
uting an ext 
investigation 


Indeed, the Court further ruled that there is no constitu- 
tional barrier to ordering, on the same showing, punitive 


damages for the purpose of “‘safeguard[ing] all those 
similarly situated against like abuse.’? Id., at 161. 


The Supreme Court, in Curtis and the cases cited in 
Brief for Appellant (pp. 49-50), struck a balance between 
the right of one person to speak and the right of other 
persons not to be falsely defamed by the speaker. The 
Commission, on the other hand, considered only the right 
to speak. It gave no consideration to any way of ‘‘safe. 
guard[ing] the legitimate interests of others’? (Curtis, 
supra at 150) beyond the right to reply, failing in the proc- 
ess to take account of those circumstances where the right 
to reply is not meaningful, as in this case (see Brief for 
Appellant, pp. 41-42). The Commission’s decision is in- 
correct as a matter of constitutional law (see Brief for 
Appellant, pp. 46-55), and it is much too narrowly guaged 
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: to qualify as a discretionary attempt to balance conflicting 
considerations in the area of free speech.° 


(3) Three decisions of this Court (discussed. in. Brief for 
_ Appellant, pp- 46-48) are directly contrary to the First 
“Amendment interpretation of the decision below, Trinity 
. Methodist Church, South v. FRC, 61 App. D.C. 311, 62 F. 2d 
. 850, cert. denied, 288 U.S. 599 (1933) ; KFKB Broadcasting 
Ass’n v. FRC, 60 App. D.C. 79, 47 F. 2d 670 (1931) ; Stm- 
mons v. FCC, 83 App. D.C. 262, 169 F. 2d 670, cert. denied, 
335 U.S. 846 (1948). Commission counsel distinguish 
Trinity Church and KFKB on the ground that in those 
eases the objectionable programming “‘was 2 dominant 
character of the stations’ program schedule . . .”’ (Brief 
for Appellee, p. 41). Simmons is likewise dismissed with a 
quantitative analysis, #.¢., in that ease the licensee’s irre- 
sponsible actions <cinvolved virtually the entire program 
schedule...” (td., at 42). The record in this proceeding, 
however, contains no evidence that KTYM’s irresponsible 
attitude toward the Cotten broadcasts is aberrational. The 
fact is the only record evidence about the licensee’s per- 
formance of his duty to supervise program selection and 
content demonstrate that his performance falls far short 
of the statutory requirement that he make ‘‘programming 
judgments reasonably related to the public interest.” 
Pacifica Foundation, 36 F.C.C. 147, 149 (1964). 


It is extremely significant, finally, that the Commission 
did not distinguish the Trinity Church, KFKB and Sim- 
mons decisions on the quantitative factual basis used by 


— 

6 ADL has already established that the Commission’s result in this pro- 
ceeding—even when viewed apart from the constitutional compulsion which 
the Commission believed mandated that result—cannot be sustained as a rea- 
sonable exercise of discretion. The decision is not only contrary to all rele- 
vant precedents of the agency and the courts, it destroys the essence of the 
licensing scheme established by the Communications Act (see Brief for Ap- 
pellant, pp- 24-45). The Commission obviously does not have discretion to 
overturn, off-the-cuff, 40 years of regulatory history without a hearing and 
without discussing any of the relevant precedents or sections of the Act. 
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counsel. Indeed, despite ADL’s reliance on those cases 
in its pleadings before the Commission (see R. 42-43, 406- 
07, 409-10), the majority failed to mention any of them in 
either Opinion. The Commission’s ignoring of both the 
First Amendment holdings of those decisions as well as 
their facts establishes two points: (1) that the decision 
below was not predicated on any discretionary policy 
judgment taking into account the facts as to KTYM’s over- 
all operation, and (2) that the constitutional rationale of 
the decision below is patently incorrect and cannot be 
squared with the decisions in Trinity Church, et al. 


CONCLUSION 


For the foregoing reasons and those discussed in the 
Brief for Appellant, the Orders of the Commission grant- 
ing KTYM’s license renewal application without a hearing 
should be reversed and set aside. The proceeding should 
be remanded to the Commission with instructions to desig- 
nate KTYM’s renewal application for a hearing, with the 
burden of proof on the applicant, and to permit ADL to 
participate in the hearing. 


Respectfully submitted, 
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